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Submission to Scottish Procurement Directorate- Joint Improvement Team 

Social Care Procurement Scotland Guidance

The Scottish Commission for Human Rights

The Scottish Human Rights Commission was established by The Scottish Commission for Human Rights Act 2006, and formed in 2008. The Commission is a public body and is entirely independent in the exercise of our functions. The Commission mandate is to promote and protect human rights for everyone in Scotland. The Commission is one of three national human rights institutions in the UK, along with the Northern Ireland Human Rights Commission and the Equality and Human Rights Commission.

1. Introduction 

The Commission welcomes the opportunity to submit the following comments and recommendations to the Scottish Procurement Directorate Joint Improvement Team on the consultation draft dated January 2010 of Guidance on Social Care Procurement (the "Guidance"). 

The Commission believes that a human rights based approach will add value to the Guidance in ensuring that the rights of those receiving social care services are respected, protected and fulfilled in line with the State duties under human rights law. 

The Commission views the current problems with social care commissioning and procurement as threefold:

Firstly, there is lack of consultation and participation with the users of services regarding the commissioning and procurement of services. For people who use services, their families and carers, re-tendering can introduce significant uncertainty about the future of their service, causing anxiety, stress and disruption in the continuity of service particularly in relation to the familiarity with support staff. 

Secondly, the decision to tender or re-tender social care services may in some cases systemically drive downward, rather than upward, standards of service provision. Re-tendering exercises can be seen to cause a breakdown of co-operative relations and partnership between providers and contracting authorities as well as information sharing between voluntary providers.
 Furthermore, systematic re-tendering upon expiry of contacts may provide a disincentive to providers to invest and develop their workforce and re-tendering can lead to the casualisation of labour as staff are transferred from one employer to another.  

Thirdly, there are concerns that poorly designed procurement strategies and a prioritisation of cost considerations over quality considerations may further drive down standards. Historically compulsory competitive tendering led to deterioration in service quality chiefly as a result of the severe downward pressure on pay and conditions of staff. It must be ensured that the same processes to not re-emerge when considering what constitutes best value and that there is a common understanding of service quality.  

3. Legal Framework 

· Scotland Act 1998

· Human Rights Act 1998
· European Convention of Human Rights 

· European Community Law  (Directive 2004/18/EC and Directive 2004/17/EC)
· European Social Charter

· Vienna Convention on the Law of Treaties

· Public Contracts (Scotland) Regulations 2006

· Regulation of Care (Scotland) Act 2001

· International Covenant of Civil and Political Rights 

· International Covenant on Economic Social and Cultural Rights

· Convention on the Rights of Persons with Disabilities

A Human Rights Based Approach

Social Care services are by definition services which are provided to some of the most vulnerable individuals in our society and have an impact upon some of the most fundamental elements of the dignity, freedom and autonomy of these individuals personal lives.  The guidance recognises that “social care procurement has a significant impact on the quality of life, health and well- being of service users and their carers”

The Human Rights 1998 and the Scotland Act 1998 incorporate Articles of the European Convention of Human Rights into our domestic law. 

The following rights may be of particular relevance in a social care context:

· Article 3-  “the right not to be subject to torture or to inhuman or degrading treatment or punishment.”
This right contains not only a duty to refrain from action which breaches the threshold of ill-treatment but also places a positive duty  to act to prevent, prohibit and remedy ill-treatment wherever it occurs – whether in a state or privately run institution or in the home.  

The types of treatment which may amount to a violation of Article 3 may include neglect such as denial of food, water, sanitation
 as well as inappropriate conditions of people with disabilities or other vulnerable groups. For example keeping a person with disabilities in conditions where she “is dangerously cold, risks developing bed sores because her bed is too hard or unreachable, and is unable to go to the toilet or keep clean without the greatest of difficulty is degrading treatment”.
 While there is a “threshold” as to what constitutes an Article 3 violation it depends on the particular circumstances of the individual and the vulnerability of the victim will be an aggravating factor.
 

· Article 8- “the right to respect for his private and family life, his home and his correspondence.”
The scope of this Article is significantly broader than may generally understood. As well as invoking notions of privacy the right also includes other aspects of an individuals physical and psychological integrity which means poor social care which falls short of degrading treatment could in some cases constitute an Article 8 violation. As the European Court of Human Rights has stated of the element of “private life” alone,  encompasses, among other things, “aspects of an individual’s physical and social identity including the right to personal autonomy, personal development and to establish and develop relationships with other human beings and the outside world”.
 Or even more broadly “to conduct one’s life in the manner of one’s choosing”.
 

· Article 14- all rights to be secured “without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status.”
The right not be discriminated against under the European Convention of Human Rights applies to the exercise of all Convention rights and applies broadly to groups of different status beyond the traditional equalities groups. 
It is unlawful for a public authority to act in a way which is incompatible with a Convention right under the Human Rights Act.
 Local authorities, acting as contracting authorities must therefore take all necessary steps to ensure the rights of those receiving social care services are respected.

Furthermore the Human Rights Act 1998 provides that legislation must be read and given effect in a way which is compatible with the Convention rights.
 This means that all other legislative provisions, as outlined in Section 4 of the Guidance, applying to the social care context must be interpreted in a way which is compatible with the Convention rights. This should be explicitly acknowledged in the Guidance at Section 4.  

The implementation of a Human Rights Based Approach goes further than the legislative requirements as set out above. The Commission promotes the PANEL approach which is based upon the principles of international human rights law and emphasises the principles of participation, accountability, non discrimination and equality, empowerment of rights' holders and legality of rights. Of particular relevance to this guidance is the principle of participation which is explored further below. 

A human rights based approach to social care means that people who use the services participate in its design and delivery.  The involvement of communities has been shown to increase the likelihood that the needs of the community will be met more effectively and thus contribute to achieving better social care.  Furthermore, participation helps ensure that the social care system is responsive to the particular needs of disadvantaged groups. This is more than just good practice – there are instances where the courts will find a violation of Article 8 if participation in this decision making process is insufficient
.  
4. Recommendations
The Commission welcomes the draft Guidance providing a framework for social care procurement in Scotland and defining a set of key principles to be applied to the procurement of social care.   

It is considered that the Guidance could be further strengthened in the way in which it explicitly addresses the three concerns with underlying human rights implications as identified above.  

4.1  Participation and Involvement

The Guidance does recognise empowerment and the participation of the users of services as an important part of the commissioning and procurement of social care. “Involvement”
 is recognised as a Guiding Principles of social care procurement and the local policy strategy and approach at Section 5 of the Guidance identifies that “the involvement of service users and carers, and the opportunity for them to voice their experience and views, is therefore essential at every main stage of the procurement process, from the earliest stages of analysis and planning to the later stages of contract monitoring, management and review.”

Having established service user and carer participation as a policy goal, the Guidance then reiterates the points through the procurement process itself.  The Guidance makes a number of well argued suggestions as to how service users and carers may be involved more including:

· Developing specifications for services.

· Preparing questions for use in interviews.

· Developing evaluation criteria.

It may be helpful to contracting authorities, however, if specific examples could be set out or further guidance provided as to how the service providers and service users can assist with the development of the outcome based specifications, setting minimum standards, pre-qualification criteria and award criteria and in the evaluation of bid responses themselves.  It is suggested that these are fleshed out in more detail and examples given as to how this might be achieved in practice. 

Secondly, the main focus of the Guidance appears to be on involving the service users through the procurement process itself and the process of contract monitoring
. However this does not answer the key criticism of the public procurement process that service users are not involved in the decision as to whether the process ought to be tendered in the first place.  

The Guidance may refer contracting authorities to the possibility of drawing service users and carers into the decision making process as to whether a public procurement exercise is necessary in the first place beyond the contract monitoring process. It may be that improvements need to be made to the service but this does not necessarily mean that a public procurement exercise is the best means of improving the service.  The service users and carers ought to be consulted as to their view on the most appropriate way forward.

Development of good practice standards for the involvement and engagement of people supported by existing services at the pre-tender stage may assist to ensure that the accepted policy objective of empowerment and joint decision making is realised in practice.

4.2  Tendering and Re-tendering of Contracts

As identified above the competitive re-tendering of social care services in itself seems to go to the root of many of the concerns identified, in particular the systemic driving down of standards and the disruption to the users of services.  

The Commission would recommend that the following considerations are made explicit in mitigating against the damaging effects of badly designed commissioning and procurement strategies.

The Guidance recognises the need to link commissioning strategies, service plans and procurement analysis in Section 8. However the importance of linking this to the process of contract monitoring, service review and reporting to conduct a cost benefit and risk analysis prior to conducting a re-tendering exercise should be highlighted.

This would involve an assessment of project savings and service improvements calibrated against the costs of the proposed procurement exercise and other risks, including the disruption and lack of continuity for users of services. Section 8 of the Guidance is helpful in setting out what should be taken into account. Equality Impact Assessments are one of the methods set out to assist in appraisal of the different options. It is considered that the use of Human Rights Impact Assessment methodologies could further assist in assessing the impact of commissioning and procurement strategies. It is a recommendation of the Commission that integrated Equality and Human Rights Impact Assessments become recommended practice in guidance on the specific duties in relation to the new Equality Bill.

The Guidance also recognises at Section 11 the importance of contract monitoring and consultation with services users as informing decisions about contract extension or renewal.  It is considered that evaluations of services could go further than this in informing the decision as to whether to procure the services or otherwise. As mentioned above, this could be made more explicit, for example in Section 8 and Section 11.6 of the Guidance.

In this way it is clearly recognised that re-tendering may not be appropriate as a means to reduce costs without setting clear and explicit service quality criteria linked to personalisation and the achievement of outcomes for individuals.

It is the Commission’s view that the legal options for avoiding re-tendering could be more explicitly spelt out. In the current draft these options are spread out throughout the Guidance as opposed to being listed under a readily identifiable heading which local authorities would be able to refer to quickly and easily. We understand that alternatives to procuring from the public procurement process include:

· providing services in-house, (which would not require OJEU). or 

· extending a pre-existing contract. The Guidance makes the point extended at Section 9 but without highlighting the importance and potential implications of this of this for the users of services. 

· setting up and using a framework agreement. The definition of a framework agreement and its provisions are set out in Section 9 of the Guidance. Given that much of the criticism levied against the procurement process is that it is perceived to be overly competitive and regulated this may be a good avenue to explore for the reduction in the level of competition required.

While the Guidance does mention these possibilities it could be made more explicit that these are the means by which re-tendering can be avoided where it is deemed appropriate. Each of these options requires be fleshed out in more detail and made particular to social care services to assist contracting authorities in reaching their decision as to whether it is required to tender a social care contract.
Taking the decision as to what procurement route to take 
It is further considered that the Guidance could give clearer direction as to how the EC Treaty principles inform the procurement of social care services and the possibility that the strict requirements of advertisement under the Regulation do not apply and that the EU requirements for competitive tendering need not necessarily be followed.

The Guidance identifies social care services as Part B services which are not subject to the full requirements of the Regulations.  The Guidance then summarises the requirements of the EC Treaty in relating to Part B services and is correct to state that decisions as to whether advertising and competition may be required to be taken on a case-by-case basis.  However the Guidance fails to point out that the obligations of transparency and advertisement for Part B services contracts stem from decisions of the European Court of Justice in which the court said that there may be such a duty where such contracts were of "certain cross border interest"
. 

It is considered that there may be cases where the provision of social care service contracts, particularly those below the EU thresholds, do not present any cross border interest and may not therefore require any advertisement. The key point is that social care services, by their nature, are not necessarily of cross-border interest, particularly when they are provided on a localised level. The market in social care is not pan-European and decisions as to whether to tender or not are not likely to affect the mechanics of the EU internal market. This means that the strict requirements of advertisement under the Regulation do not apply and that the EU requirements for competitive tendering need not necessarily be followed.

This is not made clear in the Guidance and it is not a subject which is explored beyond the account of the law, which may be difficult for other parties to readily interpret and apply.
Procurement Routes

The Guidance sets out the available procedures under the Public Contracts (Scotland) Regulations 2006 in Section 9.10 of the Guidance. It is also stated that “Local authorities should decide, on a case by case basis, if a service should be procured and, if so, the most appropriate procurement route.“ In consideration of the most appropriate procurement routes for contracting authorities to take. there is no clear guidance, however, as to which is the most appropriate route for the procurement of social care.
For example, it would seem that the open procedure is likely to be inappropriate for the use of social services.  If using this route  the contracting authority does  not have the ability to limit the number of tenderers which it will invite to tender. This means that the process will be unwieldy and that there is great scope for error and is also resource intensive. The Restricted procedure, however, would appear to be a more appropriate route to take, if adopting an OJEU procedure, because it allows a limited number of service providers to be invited to tender.
Similarly in relation to the Competitive dialogue procedure the Guidance says this is only suitable for the award of particularly complex contracts. However the resources which go into running a dialogue can be substantial and technical specifications are not set out in advance.  For these reasons, to commence a dialogue may not be an appropriate procedure and the Guidance could be more explicit on this.

The Guidance also does not mention the possibility of using the Negotiated procedure without a call for competition where the Regulations provide that a contracting authority may negotiate a contract directly with one provider without publishing any form of advertisement if:
· A contracting authority wants additional services to be carried out where these cannot be carried out separately from the services provided under the original contract without major inconvenience to the contracting authority; or
· A contracting authority wants new services to be carried out that are a repetition of services carried out under the original contract and they are in accordance with the project for which the purpose of the first contract was entered into.  This cannot be entered into unless the original advertisement stated that such a use of the negotiated procedure would be appropriate, and that the procedure for the award of the new contract is commenced within three years of the original contract being entered into.
This is important because if an above threshold services contract can be justified to use the negotiated procedure without a call for competition then there is all the more reason to assume that a contract for social care (Part B) can use a similar provision, ie, to contract directly with one contractor without advertising its requirements.  This is not an argument that is explored in the Guidance but could solve the issue for re-tendering existing contracts where this is not deemed to be desirable.
· Amendment of Standing Orders
The point should also be made in the Guidance that if local authority standing orders do require re-tendering, and if this tendering is not required by the Regulations, then standing orders may be amended to ensure that social care services do not require to be publicly procured.  At present the Guidance merely sets out that Councils should review their standing orders against the principles set out in the Guidance. 

Local Authorities' Standing Orders are agreed at a political level and it is therefore very difficult to depart from them without compelling reasons for doing so. Nevertheless it could also be noted that many local authorities Standing Orders provide provisions for departing from the Standing Orders in "special cases": This may be a mechanism whereby procuring social care services may be exempted from the any strict requirement for tendering where this is objectively inappropriate/ compelling.  Without exploring the options of amending Standing Orders or using the provision of departing from the requirements in special cases there is the risk that local authorities' procurement behaviour is trapped by unquestioning adherence to the Standing Orders.

4.3  Ensuring Quality of Services

There are a number of ways in which it recommended the Guidance could more explicitly link the commissioning and procurement process to ensuring the highest quality of care in particular by building human rights into the process through, firstly, the exclusion of bidders for “grave and professional misconduct”; and secondly,  the inclusion of human rights standards into the procurement process though selection and award criteria and outcome based specifications.
· Exclusion of bidders

In relation to the exclusion of bidders a contracting authority may strike a tenderer out of the procurement process if evidence of grave and professional misconduct has been demonstrated.  Information on Care Commission gradings and other information on complaints and enforcement measures could amount to a finding that it is unlikely that a provider can meet human rights standards which may in some circumstances constitute a "grave and professional misconduct" which may warrant a tenderer's exclusion from the process.  The Guidance makes no mention of this.

· Selection Criteria

The Guidance has a section on Selection Criteria at Section 9 of the Guidance.  Selection criteria may be split into two categories, each of which may include human rights criteria:

1) Minimum standards
The Guidance does not mention the use of minimum standards which are an important tool for reducing the number of inappropriate providers to be invited to tender.  If a contracting authority requires minimum standards by way of economic and financial standing or technical or professional ability these must be set out in advance.  Minimum standards could be worked up which reflect human rights standards, for, example: asking providers to meet a requirement where possible of an inspection grading of 3 or more for their service or asking parties to demonstrate that all staff have an awareness of the human rights standards as reflected in the National Care Standards.

2) Objective Selection criteria
The Guidance helpfully details some of the objective selection criteria which may be included to assess a service provider’s capability and experience.  This could be supplemented by asking for evidence of human rights policies and procedures or for evidence of staff awareness of human rights principles either as a minimum standard or as part of the criteria to select participants to be invited to tender.
· Award Criteria
Once the appropriate bidders have been shortlisted the contract may be awarded to the bidder demonstrating the "lowest price" or the "most economically advantageous tender".  This does not necessarily mean the lowest priced bid.   The Guidance does draw attention to the fact that the most economically advantageous tender can be assessed on the basis of a variable quality/cost matrix and states that "when procuring care services greater emphasis should be placed on quality rather than cost.  In this instance it might be appropriate to use a ratio of 70% quality/ 30% cost"
.  The Guidance is also helpful in ensuring it is understood that  the award criteria listed in the Regulations (price/cost effectiveness/quality/aesthetics/ technical assistance, etc) are not exhaustive and may be supplemented or even replaced and non economic criteria may also be used to assess bids.  Environmental considerations have been considered as part of the award criteria and now form part of the Regulations. There is no reason why asking bidders to demonstrate their understanding of how human rights principles and legislation applies to a particular project cannot factor into part of the award criteria.  Development of good practice indicators/guidance on the evaluation of "quality" in tender exercises, and the weight accorded to quality in relation to cost should be included. it would also be useful for contracting authorities to be given examples of appropriate award criteria, including an evaluation matrix which identifies human rights standards and demonstrates how these may be marked as part of or separately to an assessment of "quality".
· Outcome based specifications

Our final comment is in relation to outcome based specifications.  The outcome based specifications  mentioned at Appendix 9 do not contain any reference to any principles of human rights.  Human rights standards can be incorporated into contractual specification as minimum standards of compliance but also as a duty to be fulfilled and a service requirement under the terms of the contract.  The Guidance notes could contain model clauses which encourage real and meaningful engagement with human rights issues.  Such Guidance already exists for health and safety or environmental concerns and as such human rights considerations can also form part of the contractual specifications.

5.  European Commission Guidance

We are unaware of any European Commission level Guidance on the incorporation of human rights into social care or any other service provision. Neither is there any guidance at a European level on the following topics:
· Whether there is a requirement to advertise a Part B service contract for social care services not of "certain cross border interests".

· The incorporation of human rights standards into appropriate stages of the procurement process.

· The use of the negotiated procedure without publication of a contract notice to permit direct contracting for additional social care services.

These could all be usefully elaborated on by the European Commission.  In the absence of European Commission Guidance there is a danger that EU member states will continue to take a conservative approach to the above points.

European public procurement law recognises that environmental and social considerations may be taken into consideration as part of the award criteria where these are relevant to the contract although the guidelines on this topic published by the European Commission are considered to be conservative in their approach. 
The Scottish Human Rights Commission would be encouraged if the European Commission were to pursue the topic of human rights and procurement and to produce guidance which could then be implemented by contracting authorities throughout Europe.   

We believe there is an opportunity for Scotland to produce guidance on procurement and human rights which could demonstrate thought leadership both in the UK and throughout Europe on demonstrating how human rights considerations can be incorporated into the procurement process.  The topic of social care is particularly well suited to this given the breadth of case law and human rights considerations which are activated under this heading.  This could take the form of “soft law" guidance documents which advocate a particular position as well as the development of administrative procedures – this could be achieved by means of developing draft selection and/or award criteria matrices which parties procuring social care could use.  
6. Conclusion 

In conclusion the Commission welcomes this draft guidance as a step towards ensuring human rights standards are respected, protected and fulfilled from the processes for the commissioning and procurement of care services through to the final delivery of care services.

In order to ensure the highest standards of service delivery which meet the needs and uphold the human rights of those receiving services it is recommended that the following recommendations be highlighted as of particular importance:

-The participation and involvement of those receiving services at each step of the process- i.e. the pre- tender commissioning stage and the decision as to whether to re-tender at all; the development of tender specifications, award and selection criteria. 

-Guidance to assist contracting authorities take the decision as to whether the procurement of services is necessary. This will include ongoing assessment of the existing service and consideration of legal options to avoid re-tender.

-  The clear incorporation of human rights standards linked to quality in the specifications, selection and award criteria of the procurement process.

It is considered that by highlighting these particular considerations in the commissioning and procurement process that the human rights of the users of services will be better respected, protected and fulfilled in line with duties under the Human Rights Act and international human rights legal obligations and standards. 
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