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The Scottish Human Rights Commission

Submission to the United Nations Committee Against Torture 
For consideration in relation to United Kingdom’s Fifth Periodic Report during its 50th Session (6 -31 May 2013)
19 April 2013

The Scottish Human Rights Commission (SHRC) is the national human rights institution (NHRI) for Scotland, accredited with A status by the International Coordinating Committee of NHRIs. SHRC was established by an Act of the Scottish Parliament and has a general duty to promote awareness, understanding and respect for all human rights and to encourage best practice (including through education, training and awareness raising, and by publishing research). SHRC also has a number of powers including: 
-The power to conduct inquiries into the policies or practices of Scottish public authorities;
-Recommending such changes to Scottish law, policy and practice as it considers necessary. 
-The power to enter some places of detention as part of an inquiry, and
-The power to intervene in some civil court cases. 
SHRC is one of the three national human rights institutions in the UK and currently chairs the European Group of NHRIs. SHRC is a member of the UK’s National Preventive Mechanism (NPM) designated in accordance with the Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (OPCAT).
Contact:

Diego Quiroz, Policy Officer, Scottish Human Rights Commission, 4 Melville Street, Edinburgh, EH3 7NS, Scotland, Diego.Quiroz@scottishhumanrights.com, +44 (0)131 240 2989.
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Introduction 

1. This report aims to update the United Nations Committee against Torture on recent developments and identify the view of SHRC the key achievements and significant challenges for the implementation of the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (the Convention) in Scotland.
2. Before an ‘Article by Article’ analysis of the implementation of the Convention, SHRC would like to highlight three general areas affecting the implementation of the Convention. 
2.1 First, as the Committee is aware, the UK has yet to incorporate the Convention in our various domestic legal systems, including in Scotland. However, under the terms of the Scotland Act 1998, which established the Scottish Parliament, both the Scottish Parliament and Scottish Government must observe and implement all of the UK’s international human rights obligations.
 Under the terms of the Scotland Act 1998 all issues which are not explicitly reserved to the UK Parliament are devolved to the Scottish Parliament. Consequently issues such as justice, detention, policing, physical and mental health, education and social care are within the powers of the Scottish Parliament and a full understanding of the obligations of the Scottish Parliament and Government to observe and implement of the Convention will be crucial to ensuring law, policy and practice in Scotland are fully compliant. 
2.2. Second, political discourse and media coverage in the UK is generating a negative perception of human rights. This has a particular impact on areas such as criminal law, asylum and immigration law, which impacts on the implementation of the Convention.
 As a consequence, public confidence in human rights is diminishing. It is important that both the UK Government and the Scottish Government take steps to revert this trend by supporting and promoting a culture of human rights, in accordance with their treaty obligations under the Convention.
2.3. Third, SHRC has promoted and coordinated a collaborative process to develop Scotland’s first National Action Plan for Human Rights (SNAP). The commitments in SNAP are currently the subject of negotiation, involving Government, other public and private bodies, civil society and marginalised rights holders. The negotiation is based on a major research project to identify gaps and good practices in the realisation of internationally recognised human rights obligations, including those in the Convention.
 That research was published in October 2012 and this submission draws substantially on its findings.

3. SNAP will launch in December 2013. The outcomes of the present review will be considered in its finalisation to ensure it represents an agreed roadmap with clear indicators and independent monitoring for the implementation of the Convention and other international human rights obligations.
4. The SHRC would be very pleased to provide any clarification, further information, or other assistance to Committee experts before, during or after the forthcoming UK session or the NHRI meeting on Monday 6 May 2013, which SHRC will attend.
Summary 

SHRC notes some significant challenges and developments in Scotland, including: 
- The current threat to the existing legal framework that enables the prohibition of torture; 
- Ensuring that police accountability is strengthened; 
- Addressing the conditions of prisons; 

- Implementing a systematic and comprehensive integration of the Convention standards in areas such as health and care;
- Providing adequate prevention and protection measures as well as further strengthening victims’ right to effective remedy and reparation; and
- Increasing awareness of recognised threats of destitution/degrading treatment.
Some significant developments include:
- The reviews of the legislation governing policing and the needs of victims;

- An improvement of prison’s conditions, particularly sanitation;

- An increase in the examples of a human rights based approach (HRBA) in practice; and 
- some good practice models of access to justice and effective remedy. 
SHRC would welcome the Committee’s consideration of these issues, developed below.

Article 1, 2 and 4 
Legislative framework for prevention of torture 

5. During its previous review of the UK, the Committee noted the entry into force of the Human Rights Act 1998 (HRA).
 Recent events and statements create concerns about the future of the HRA, particularly looking ahead to the next UK General Election (due to take place in 2015). In 2011, the current UK Government established a Commission on a UK Bill of Rights
 that reported in December 2012. Following its report members of the UK Government, including the Secretaries of State for Justice and Home Affairs, promoted the repeal of the HRA. SHRC is concerned that in the current environment a UK Bill of Rights would result in a weaker replacement for the HRA as well as reducing government accountability at home and internationally. SHRC believes that the UK should retain its obligations under the European Convention on Human Rights (including the prohibition of torture – Article 3) in the form of the HRA.
 If a new Bill of Rights is agreed in the future, it must preserve ECHR rights and build upon the current protections in the HRA.
 

6. It remains the case that the UK does not accept the right of individual petition under the Convention. The SHRC urges the UK to issue the required declarations under Article 22 of the Convention. 

Recommendation 1: 
That the UK incorporate the Convention into domestic law and make a declaration to permit individual petitions concerning the UK under the Convention.
Article 10, 12 and 13
Policing
7. Scotland has recently undergone a major process of police reform, with a new single police force for the whole of the country becoming operational on 1 April 2013.
 SHRC welcomes steps made to integrate human rights in the structures and culture of policing at this time. This accords with recommendations SHRC made during the passage of the Bill which became the Police and Fire Reform (Scotland) Act 2012, drawing from experience in other jurisdictions, notably Northern Ireland.
 
8. However, the new legislation does not fully reflect international human rights standards and best practice.
 For example, the Northern Ireland Policing Board has an explicit obligation to monitor the performance of the Police Service of Northern Ireland in complying with the HRA. Regrettably, the Police and Fire Reform (Scotland) Act 2012 did not include an equivalent provision. Consequently, SHRC continues to work with Police Scotland to explore the further integration of human rights in the accountability of the new police service.
9. In January 2013, SHRC submitted a set of recommendations to the Scottish Government in relation to the Police Investigations and Review Commissioner’s legislation.
 SHRC highlighted that the Scottish Government’s proposal failed to make any reference to the essential requirements that must be met in order to discharge their procedural obligations under the Convention and Article 3 of ECHR.

10. The Scottish Government also used this legislative opportunity to place independent custody visiting on a statutory footing. SHRC welcomed this initiative and was particularly pleased that the Scottish Government explicitly referred to OPCAT. Subsequently, SHRC submitted recommendations to the Scottish Government in relation to the Independent Custody Visiting Determination (March 2013).
 SHRC was concerned that the grounds set out in the Scottish Government’s proposal relating to access to a detainee by independent custody visitors are very broad and vest too much discretion in the officer in charge of the care of the detainee. Given that the purpose of independent custody visiting is to prevent torture and other cruel, inhuman or degrading treatment or punishment while in custody, SHRC is concerned that the decision to refuse access is being taken at an operational level, without any provision for authorisation or oversight/appeal.
 The decision of the Scottish Government on how it proposes to implement this is anticipated to be made prior to the Committee’s session and SHRC will update the Committee members regarding this during the session.
Recommendation 2: 
That the Scottish Government, Parliament, Police and the Scottish Police Authority further embed human rights standards and best practice into Scotland’s policing framework.
Recommendation 3: 
That the Scottish Government ensure that any future arrangements regarding custody visiting are OPCAT-compliant. In particular, governance arrangements for custody visiting in Scotland should ensure that independence, both actual and perceived, is maintained.
Human trafficking

11. Criminal offences related to trafficking are provided for in a range of statutes in Scotland.
 Nevertheless there has been a much criticised lack of prosecutions for trafficking offences in Scotland.
 Scotland secured its first two prosecutions for trafficking related offences in 2011
 and a further three in 2012.
 This compares with a total of 123 convictions for human trafficking in England and Wales from 2003 to 2009. Baroness Kennedy (who led an in-depth inquiry into human trafficking in Scotland on behalf of the EHRC) argued that the failure to secure more prosecutions for trafficking in Scotland, despite having  13.5 per cent of the UK trafficking trade, indicates the failure of the Scottish criminal justice system to address this human rights issue ADDIN EN.CITE <EndNote><Cite><Author>EHRC</Author><Year>2011</Year><RecNum>775</RecNum><DisplayText>(EHRC, 2011f)</DisplayText><record><rec-number>775</rec-number><foreign-keys><key app="EN" db-id="exzvs9fpcz5p5le2x225ze0tt0fvwredsp05">775</key></foreign-keys><ref-type name="Report">27</ref-type><contributors><authors><author>EHRC,</author></authors><tertiary-authors><author>EHRC Scotland</author></tertiary-authors></contributors><titles><title>Inquiry into Human Trafficking in Scotland</title></titles><dates><year>2011</year></dates><pub-location>Glasgow</pub-location><publisher>EHRC Scotland</publisher><urls></urls></record></Cite></EndNote>.

12. An additional concern in relation to trafficking is the inability of victims to access appropriate services. NGOs such as Amnesty International UK have highlighted that many victims/survivors of human trafficking are missing out on vital support as front line staff can not identify victims.
 Appropriate identification and support for the immediate physical and psychological needs of victims are two of the key areas of competence for local authorities in responding to the crime of human trafficking. Furthermore, the absence of recognition of their status means that victims are unable to help police with their investigations, which may engage Articles 2, 12 and 13 of the Convention.  

Recommendation 4: 
That the UK and Scottish Governments develop a comprehensive strategy to prevent and combat trafficking in human beings. The Scottish Government, Police Scotland and others develop a timeline to implement all outstanding recommendations in the Equality and Human Rights Commission’s Human Trafficking Inquiry.
Immigration and Asylum

13. Dungavel House is an immigration removal centre (IRC) for male and female foreign nationals being removed from the UK. Dungavel is the only IRC in Scotland. In August 2012, Her Majesty’s Inspectorate of Prisons (HMIP) undertook a follow-up inspection of Dungavel House. The inspection raised concerns regarding the effective operation of Rule 35: Special Illnesses and Conditions (including torture claims) of the Detention Centre Rules 2001.
 The inspection noted that whilst the health care environment had improved,
 “health service staff had not been trained to recognise and treat signs of torture.” 
 
Recommendation 5:
That the UK Government ensure that immigration staff are adequately trained to recognise, treat and report any signs of trauma and torture or other health issues.
Extraordinary Rendition 

14. Evidence published highlighted that extraordinary “rendition” flights may have transited through Scottish airports.
 The Council of Europe Rapporteur referred to “a detailed report of numerous suspect movements of aircraft transiting through Scotland.”
 In addition, evidence presented in recent litigation in the U.S. also indicates that rendition flights stopped in Scottish airports.

Recommendation 6: 
That the UK ensure effective official investigations into all credible allegations of State involvement in torture or serious ill-treatment and puts in place effective CAT compliant procedures to ensure no future possibility of UK facilities being used as part of extraordinary rendition.
Good practice examples: The State Hospital; Care about Rights; Domestic Abuse Courts 
15. In 2009, SHRC evaluated a human rights based approach (HRBA) taken by The State Hospital, the only high security mental health facility for Scotland and Northern Ireland.
 The evaluation found that proactive adoption of an HRBA through policy reviews, training and enhanced forms of participation of staff, patients and carers in the operations of the hospital had a series of positive impacts for all concerned. It led to significant reductions in the use of extreme measures such as seclusion and restraint, a move away from blanket policies towards a more individual and proportionate approach to interference with rights, and reductions in stress and experienced by staff, as well as reductions in complaints. 
16. More recently and in response to serious concerns about the treatment of older people in care, SHRC developed a training resource, Care about Rights? to highlight the practical applications of human rights in the care sector for older people in Scotland.
 An independent evaluation of ‘Care about Rights?’ demonstrated the tangible benefits for improving person centred and rights respecting care as well as an increasing awareness of human rights in the delivery of care in compliance with human rights standards, including the Convention.

17. Specialised domestic abuse Courts have been positively received in Scotland.
 This scheme was piloted in Glasgow and officiated by experienced staff with knowledge of domestic abuse cases.
 An evaluation of the pilot showed some improvements to the process/practice for dealing with domestic abuse as well as improved experiences for victims and witnesses.
 The pilot highlighted the importance of provision of specialist independent advocacy and support groups which assisted survivors of abuse, ensured child safety and helped to ensure that the survivor’s evidence and opinion was properly presented in Court. The pilot scheme has since been replicated in a number of other areas in Scotland.
Recommendation 7: 
That the UK and Scottish Governments and other relevant public authorities consider the roll out of good practice models of implementing the Convention and other human rights obligations including in health and social care settings.
Article 11

18. In 2004 the Committee noted general dissatisfaction with the UK’s detention facilities in relation to the numbers of deaths in custody; inter-prisoner violence; overcrowding; continued use of ‘slopping out’ and concerns relating to the detention of women.  This section focuses on each of these areas in Scottish prisons. It also discusses the vulnerability of people with mental health problems and young offenders in detention.
Prison Population & Overcrowding

19. The Scottish prison population has risen consistently throughout the past decade and by over 30 per cent since 1999.
 The Scottish imprisonment rate is near the top of European league tables.
 The daily average prison population for 2011-12 was 8,178,
 which represents 111.5 per cent of design capacity (7,330).
 HM Chief Inspector of Prisons for Scotland (HMCIPS) has consistently raised concerns regarding “sustained overcrowding” and its relationship with prisoner violence.
 In addition, HMCIPS reports generally “poor access to activities such as education, employability training, work, PE and programmes”.
 Furthermore, statistics in 2011 indicate that the number of prison suicides has risen to its highest level in five years.
 This is despite indications in 2008 that Scotland was successfully tackling prison suicide rates, especially amongst its youngest prisoners.
 
‘Slopping Out’

20. In 2004/5 the practice of ‘slopping out’ at HMP Barlinnie was held to be in breach of Articles 3 and 8 of the HRA in the case of Napier.
  The violation was found on the basis of the ‘triple vices’ of slopping out, overcrowding and a poor regime.  Sanitation facilities have since improved, with HMCIPS reporting in 2011 that “Peterhead prison's sanitation system was the last remaining from the 'slopping out' era”.
 
Recommendation 8:
That the Scottish Government and Scottish Prison Service commit to specific targets and timelines for reducing the high levels of imprisonment and overcrowding.
Women in detention
21. Female imprisonment in Scotland has seen an unprecedented increase over the last 15 years and has more than doubled (106 per cent) in the last decade.
 There are widespread concerns about the treatment of women offenders in Scotland. Cornton Vale, as Scotland’s only all-women prison, has been the source of significant concern for some time now. HMCIPS conducted his first full inspection of Cornton Vale in 2009 and has subsequently made a number of follow up inspections. HMCIPS has voiced concern about the detrimental effect overcrowding has on the “dignity, safety, infection control, mental health and general health issues” of both prisoners and staff and the lack of improvement in this area from previous inspections.
 HMCIPS recommended that the facility’s design capacity be reduced to less than 300 inmates. In early 2011 it held 385 inmates.
  
22. In response to this, in June 2011 the Scottish Government established a Commission, led by former Lord Advocate, Dame Elish Angiolini, to examine how female offenders are dealt with in the criminal justice system.
 The Commission made 37 recommendations for change focusing on seven key areas of: service redesign; alternatives to prosecution; alternatives to remand; sentencing; prisons; community reintegration; and leadership, structures and delivery. The Scottish Government has signalled agreement with the majority of the recommendations and has undertaken to report annually.
 In his first annual report the Cabinet Secretary for Justice clarified the Government’s ambition to reverse the trend in imprisonment of women, and outlined that the Scottish Prison Service will develop detailed plans to replace Cornton Vale.
Recommendation 9:
That the Scottish Government develop a timetable to implement the recommendations of the Commission on Women Offenders. 
Healthcare in detention
23. There is a noticeable increase in the number of prisoners with mental health problems in Scotland.
 In 2010, the UK National Preventive Mechanism rated mental health as the most significant and recurring concern across all types of detention.
 NPM stated:


“In 2009–10, many members noted the need to divert these detainees from the criminal justice system but cited the ineffective use of diversionary schemes. Members visiting prisons and police custody noted that, despite the best efforts of staff, detainees did not receive the support and treatment required. In prisons, those with mental health problems were sometimes held for long periods in segregation units, often awaiting transfers to a more appropriate environment.”

Key concerns include access to appropriate mental health care and treatment, in particular inappropriate placements of children, such as in adult psychiatric wards, difficulties when making the transition from child to adult services.

24. In 2008, HMCIPS reported that “a very large proportion” of prisoners have some form of mental health problem
 and approximately 4.5 per cent of Scotland’s prisoners (excluding HM Young Offenders Institution at Polmont) are believed to have severe and enduring mental health problems.
 The “very high levels of self-harm in women’s prisons” has also been identified as a particular concern regarding mental health care in prisons.
 
Recommendation 10:
That the Scottish Government ensure the availability and accessibility of appropriate facilities and services for people in detention with mental health problems and/or drug or alcohol dependency. 
Young people in detention /Secure accommodation
25. In Scotland, the majority of children who are accused of criminal offences are dealt with under the Children’s Hearings system, which takes a welfare approach.
 As a result, “children are much less likely to be punished or locked up [in Scotland] than in England”.
 The Scottish system has, however, been criticised. HMCIPS has expressed “shock and anger” at the number of children under 16 held in prisons and younger offenders institutions (YOI).
 Similarly, the UK Children’s Commissioners raised concerns in relation to the levels of deprivation of liberty of 16 and 17 year olds ADDIN EN.CITE <EndNote><Cite><Author>UK Children’s Commissioners’</Author><Year>2008</Year><RecNum>723</RecNum><DisplayText>(UK Children’s Commissioners’, 2008)</DisplayText><record><rec-number>723</rec-number><foreign-keys><key app="EN" db-id="exzvs9fpcz5p5le2x225ze0tt0fvwredsp05">723</key></foreign-keys><ref-type name="Report">27</ref-type><contributors><authors><author>UK Children’s Commissioners’, </author></authors><tertiary-authors><author>UK Children&apos;s Commissioners&apos;</author></tertiary-authors></contributors><titles><title>UK Children’s Commissioners’ Report to the UN Committee on the Rights of the Child,</title></titles><dates><year>2008</year></dates><pub-location>London</pub-location><urls><related-urls><url>http://www.sccyp.org.uk/uploaded_docs/adult%20reports/uk%20children%20s%20commissioners%20un%20report%202008.pdf </url></related-urls></urls></record></Cite></EndNote>.
 Scotland allows for children to be criminally prosecuted at a younger age than anywhere else in Europe
 and the “Scottish prison system holds over 200 under-18s in prison, which is 40% of the number held in Italy, a country ten times larger than Scotland.”
 In response to this, the Scottish Government has stated a commitment to keeping young people out of detention facilities, including detention of children for immigration purposes
 and in 2010 the power to imprison children under 16 was abolished.

26. Young offenders in detention aged between 16 and 21 are generally held in YOIs. The majority of young male offenders are held in HMYOI Polmont and female young offenders in HMP & YOI Cornton Vale, both facilities are close to capacity.
 An inspection of HM YOI Polmont in April/May 2007 found that many young offenders often spend as much as 20 hours a day locked up.
 HMCIPS has also drawn attention to the cycle of violence in which young people often find themselves in.

Recommendation 11: 
That the Scottish Government commit to specific targets and timelines to reduce the number of children in detention.
Article 14
Survivors of Child Abuse

27. SHRC has been working since 2009 to promote effective remedies and access to justice for survivors of historic child abuse. In February 2010, SHRC published a Human Rights Framework for Justice and Remedies for Historic Child Abuse in Scotland.
 The Framework outlined a comprehensive approach to ensuring effective access to justice, remedies and reparation for childhood abuse. It was based on the Convention and other international human rights law; decisions and views of international and regional human rights bodies; comparative analysis of responses in other jurisdictions; as well as the views of survivors and others whose rights or obligations are engaged. 
28. While the Scottish Government has taken a number of steps to address some therapeutic and other needs of survivors, it remains the case that survivors of historic child abuse continue to be denied effective access to justice and the right to an effective remedy in Scotland. Their access to civil justice is effectively blocked through the operation and interpretation of the limitation regime (or “time bar”); there is as yet no national reparations fund; and there appear to be few instances of effective apologies by institutions or other bodies. 

29. In a recent submission to the Scottish Government Consultation on Civil Law of Damages,
 SHRC recommended, in the context of the review of the law on “time bar” (chapter 3 of the Consultation), the adoption of a “special regime” on limitation for survivors of historic child abuse and the development of a national reparations fund for survivors of historic child abuse. SHRC considers that the proposed National Confidential Forum, which will provide acknowledgement but not accountability for historic child abuse, may provide some survivors with a form of satisfaction, but it is not enough to comply with the state duties in response to serious ill-treatment. SHRC is leading an InterAction process of negotiation with survivors, representatives of Government, institutions, religious bodies, workers and others to develop an Action Plan on Justice and Remedies.

Recommendation 12: 
That the Scottish Government, together with other public and private bodies develop an action plan that ensures effective remedies (including restitution, adequate compensation, rehabilitation and guarantees of non-repetition) and effective access to justice for victims of historic child abuse. 
Article 16

The Convention in other contexts 

30. In its publication Getting it Right? Human Rights in Scotland SHRC found a number of practices that may rise above the threshold of degrading treatment in Scotland.
 These include people within health and social care settings. Likewise, concerns have been raised in relation to corporal punishment of children, the impact of the UK state’s cuts in social security protection, potentially leading to a state of destitution for some people living in poverty, and the destitution faced by asylum seekers.

Parental corporal punishment 

31. The continuing legality of corporal punishment of children at home has continually been highlighted as a human rights concern in the UK.
 Section 51 of the Criminal Justice (Scotland) Act 2003 provides a defence of ‘justifiable assault’ for parents. This section also sets out certain types of assault that are unjustifiable. There is evidence of the negative effect on children’ mental and physical wellbeing in Scotland.
 While the Scottish Government has taken some initiatives to promote positive parenting, they fall short of the public education campaign recommended by the UN Committee on the Rights of the Child.

Recommendation: 13
That the UK and Scottish Government prohibit corporal punishment of children in all settings, repealing of all legal defences currently in place, and further promote positive non-violent forms of discipline as an alternative to corporal punishment.
Health and social care
32. There has been growing attention in recent years to the issue of abuse of the elderly within care settings.
 Between 2004 and 2009 the Care Commission (now Care Inspectorate in Scotland) recorded 1,529 specific complaints of abuse and neglect against adult care homes, 57 per cent of which were upheld or partially upheld. Research in 2007 also showed that three per cent of people
 aged 66 and over living in private households (including sheltered housing) reported that they had experienced mistreatment involving a family member, friend, or care worker.
 The predominant type of mistreatment reported was neglect, followed by financial abuse, psychological and physical abuse and sexual abuse.
 
33. Concern has also been raised about the overuse of psychoactive medication for dementia patients in all care settings as well as the use of covert medication.
 The Scottish Public Services Ombudsman has also upheld a number of complaints relating to the use of unlawful injections of antipsychotic drugs such as haloperidol.
 
34. In response, SHRC has worked with health and social care providers, civil society, the Scottish Government and local authorities among others, to promote a human rights based approach to health and social care.
 This has included the extensive training and capacity building programme Care about Rights? referred to above, the development of health and human rights impact assessment processes with National Health Service (NHS) Scotland, and, in 2010, working with the Mental Welfare Commission to produce extensive guidance on consent to treatment.
 The Scottish Government Dementia Strategy committed to reducing the use of this medication in 2011 and beyond.
 The Scottish Government’s new Mental Health Strategy (2012-2015) also commits to working with the SHRC to ensure human rights are more consistently respected in mental health practice in Scotland.
Recommendation 14: 
That the Scottish Government, NHS, Mental Welfare, Care Inspectorate and others take further steps to ensure the operationalisation of a human rights based approach in health and care settings. In particular, that guidance, training, regulations and other measures be developed to prevent ill-treatment in those settings. 
Cuts to Social Security

35. Since the 2010 General Election the UK Government has prioritised the reduction of the public debt, pursuing a programme of austerity and cuts in public spending. Recent research supported by the Scottish Parliament indicates that these cuts are anticipated to have the most severe impact on those in the most deprived areas.
 Particular concern has been raised in relation to the impact on disabled people.
 In extreme cases the cumulative impact of a number of these measures may amount to a breach of the Convention.
 

36. Crucially the UK Government has failed to adequately assess the impact of these measures on human rights. Concluding its inquiry on welfare reform, for example, the UK Joint Committee on Human Rights criticised the UK Government for a lack of information on how it had assessed the human rights and equality impact of the new Welfare Reform Act 2012.
  The Joint Committee further raised concerns that the Welfare Reform Bill (as it was) 
“may risk breaching human rights in leading to destitution (engaging the prohibition of degrading treatment), discrimination and retrogression in the realisation of economic, social and cultural rights.”

37. The UN CEDAW Committee and civil society in Scotland have also raised concern of the impact of any cutbacks on refugee accommodation, and support services for victims of domestic abuse.
 Further, recent research has explored the scale and nature of destitution amongst people in the asylum system in Scotland.
 The research concludes that:


“The [UK Border Agency] has cut asylum support and resources for support services. Funding cuts mean services supporting destitute people face growing demand, but reduced capacity… At present they can be left for years, trapped in destitution but unable to return to their home country… The existence of such extreme poverty in Scotland should be a focus of public policy concern and action to minimise its existence and mitigate its effects”.

Recommendation 15: 
That the UK Government and all of those involved in the implementation of welfare reform ensure that the cumulative impact of cuts in social security does not breach the Convention. 
List of Recommendations

Recommendation 1: That the UK incorporate the Convention into domestic law and make a declaration to permit individual petitions concerning the UK under the Convention.

Recommendation 2: That the Scottish Government, Parliament, Police and the Scottish Police Authority further embed human rights standards and best practice into Scotland’s policing framework.

Recommendation 3: That the Scottish Government ensure that any future arrangements regarding custody visiting are OPCAT-compliant. In particular, governance arrangements for custody visiting in Scotland should ensure that independence, both actual and perceived, is maintained.

Recommendation 4: That the UK and Scottish Governments develop a comprehensive strategy to prevent and combat trafficking in human beings. The Scottish Government, Police Scotland and others develop a timeline to implement all outstanding recommendations in the Equality and Human Rights Commission’s Human Trafficking Inquiry.

Recommendation 5: That the UK Government ensure that immigration staff are adequately trained to recognise, treat and report any signs of trauma and torture or other health issues.

Recommendation 6: That the UK ensure effective official investigations into all credible allegations of State involvement in torture or serious ill-treatment and puts in place effective CAT compliant procedures to ensure no future possibility of UK facilities being used as part of extraordinary rendition.

Recommendation 7: That the UK and Scottish Governments and other relevant public authorities consider the roll out of good practice models of implementing the Convention and other human rights obligations including in health and social care settings.
Recommendation 8: That the Scottish Government and Scottish Prison Service commit to specific targets and timelines for reducing the high levels of imprisonment and overcrowding.
Recommendation 9: That the Scottish Government develop a timetable to implement the recommendations of the Commission on Women Offenders. 

Recommendation 10: That the Scottish Government ensure the availability and accessibility of appropriate facilities and services for people in detention with mental health problems and/or drug or alcohol dependency.
Recommendation 11: That the Scottish Government commit to specific targets and timelines to reduce the number of children in detention.
Recommendation 12: That the Scottish Government, together with other public and private bodies develop an action plan that ensures effective remedies (including restitution, adequate compensation, rehabilitation and guarantees of non-repetition) and effective access to justice for victims of child abuse.
Recommendation 13: That the UK and Scottish Government prohibit corporal punishment of children in all settings, repealing of all legal defences currently in place, and further promote positive non-violent forms of discipline as an alternative to corporal punishment.
Recommendation 14: That the Scottish Government, NHS, Mental Welfare, Care Inspectorate and others take further steps to ensure the operationalisation of a human rights based approach in health and care settings. In particular, that guidance, training, regulations and other measures be developed to prevent ill-treatment in those settings. 
Recommendation 15: That the UK Government and all of those involved in the implementation of welfare reform ensure that the cumulative impact of cuts in social security does not breach the Convention. 
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� The detention of individuals for mental health reasons is governed in Scotland by the Mental Health (Care and Treatment) (Scotland) Act 2003.
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� Criminal Justice and Licensing (Scotland) Act 2010 section 64, amending section 51 of the Criminal Procedure (Scotland) Act 1995
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� For further information on the Human Rights Framework visit http://www.scottishhumanrights.com/ourwork/historicalabuse


�  See SHRC response at http://www.scottishhumanrights.com/publications/consultationresponses/article/timebarmarch2013


� For more information about the InterActions visit � HYPERLINK "%20http://www.shrcinteraction.org%20" \t "_blank" �www.shrcinteraction.org�


� Attention was recently drawn by the UN Special Rapporteur on torture and other cruel, inhumane or degrading treatment or punishments, Juan E. Mendez,� to the forms of abuses in health-care settings that may cross a threshold of mistreatment that is tantamount to torture or cruel, inhuman or degrading treatment or punishment. (A/HRC/22/53 1st February 2013).


� Getting it Right? Available at http://www.scottishhumanrights.com/actionplan


� The UN Committee on the Rights of the Child has also recommended three times that the UK Government change its law. Concluding observations CRC/C/GBR/CO/4. 20 October 2008.


� SCCYP submission to SHRC on SNAP, 29 March 2013, para 2 c).


� See also CRC GC No. 8 (2006)


� This could being care homes, at home or in other care settings such as hospital.


� This figure may well be higher as this is an issue likely to be under-reported.  
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� � ADDIN EN.CITE <EndNote><Cite><Author>Mental Welfare Commission for Scotland</Author><Year>2010</Year><RecNum>991</RecNum><DisplayText>(Mental Welfare Commission for Scotland, 2010a)</DisplayText><record><rec-number>991</rec-number><foreign-keys><key app="EN" db-id="exzvs9fpcz5p5le2x225ze0tt0fvwredsp05">991</key></foreign-keys><ref-type name="Report">27</ref-type><contributors><authors><author>Mental Welfare Commission for Scotland,</author></authors><tertiary-authors><author>Mental Welfare Commission for Scotland</author></tertiary-authors></contributors><titles><title>Consent to Treatment?</title></titles><dates><year>2010</year></dates><pub-location>Edinburgh</pub-location><publisher>Mental Welfare Commission for Scotland</publisher><urls></urls></record></Cite></EndNote>�Mental Welfare Commission for Scotland (2010). Consent to Treatment? Edinburgh, Mental Welfare Commission for Scotland.  �


�� ADDIN EN.CITE <EndNote><Cite><Author>Scottish Government</Author><Year>2011</Year><RecNum>993</RecNum><DisplayText>(Scottish Government, 2011l)</DisplayText><record><rec-number>993</rec-number><foreign-keys><key app="EN" db-id="exzvs9fpcz5p5le2x225ze0tt0fvwredsp05">993</key></foreign-keys><ref-type name="Report">27</ref-type><contributors><authors><author>Scottish Government, </author></authors><tertiary-authors><author>Scottish Government</author></tertiary-authors></contributors><titles><title>Scotland’s National Dementia Strategy: one year on report</title></titles><dates><year>2011</year></dates><pub-location>Edinburgh</pub-location><urls></urls></record></Cite></EndNote>�(� ADDIN EN.CITE <EndNote><Cite><Author>Scottish Government</Author><Year>2011</Year><RecNum>993</RecNum><DisplayText>(Scottish Government, 2011l)</DisplayText><record><rec-number>993</rec-number><foreign-keys><key app="EN" db-id="exzvs9fpcz5p5le2x225ze0tt0fvwredsp05">993</key></foreign-keys><ref-type name="Report">27</ref-type><contributors><authors><author>Scottish Government, </author></authors><tertiary-authors><author>Scottish Government</author></tertiary-authors></contributors><titles><title>Scotland’s National Dementia Strategy: one year on report</title></titles><dates><year>2011</year></dates><pub-location>Edinburgh</pub-location><urls></urls></record></Cite></EndNote>�Scottish Government (2011). Scotland’s National Dementia Strategy: one year on report. Edinburgh.  	��
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� An important example of the nature of cumulative impacts is given in the report by Mary-Ann Stephenson with James Harrison and Ann Stewart, Getting Off Lightly or Feeling the Pinch? A Human Rights and Equality Impact Assessment of the Public Spending Cuts on Older Women in Coventry,  A Joint Report by the Centre for Human Rights in Practice, University of Warwick and Coventry Women’s Voices, July 2012. That report concluded “In extreme situations, for instance if those receiving care are not able to  obtain sufficient food and drink, individuals could even find themselves in situations that constitute inhuman and degrading treatment or threaten to violate their right to life.”
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