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The Scottish Human Rights Commission was established by The Scottish Commission for Human Rights Act 2006, and formed in 2008. The Commission is a public body and is entirely independent in the exercise of its functions. The Commission is the national human rights institution (NHRI) for Scotland with a mandate to promote and protect human rights for everyone in Scotland. The Commission is one of three NHRIs in the UK, along with the Northern Ireland Human Rights Commission and the Equality and Human Rights Commission. In June 2010 the Commission was accredited with “A” status by the International Coordinating Committee of NHRIs and in May 2011 the Commission was elected to chair the European Group of NHRIs.

INTRODUCTION

1. The Scottish Human Rights Commission (the Commission) welcomes the opportunity to submit comments to the Scottish Government on the Public Services Reform (Prison Visiting Committees) (Scotland) Order 2014. The Commission considers that the present draft proposed Order could be improved in order to provide a clear and comprehensive legal framework that enables both the Chief Inspector for Prisons’ and new monitor’s to conduct their statutory function as well as providing public confidence in the new system.
2. The Commission considers that a good starting point for the Order which creates prison monitors and new oversight mechanism is to ensure that  human rights and OPCAT
 are explicitly articulated in this legislation. There is a striking lack of reference to either OPCAT or any other relevant human rights standards required to establish an effective system that prevents human rights violations in the prison system.
 
3. The UK ratified OPCAT in December 2003 and designated its NPM in March 2009. The Optional Protocol to the Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment (OPCAT) is an international human rights treaty designed to strengthen the protection of people deprived of their liberty by international and national monitoring. States which ratify OPCAT are obliged to designate a ‘national preventive mechanism’ (NPM), a body or group of bodies which regularly examine the treatment of people deprived of their liberty, make recommendations and comment on existing or draft legislation, all with the aim of improving the treatment and conditions of detainees. 
4. The UK’s NPM is currently made up of 18 visiting or inspecting bodies who visit places of detention. SHRC is  part of the UK NPM. 
5. In line with our general duty, the Commission highlights examples of best practice and provide recommendations for strengthening the draft proposed Order.
6. 
Monitoring vs. Inspection:
The functions of monitoring and inspection are distinct and complementary. Taken together these two separate mechanisms -inspection and monitoring - provide an effective means of preserving and promoting human rights and of preventing abuse in prisons.
It is important that each function is preserved within the new system. Professor Coyle in his Report clarifies the value of differentiating between inspection and monitoring functions and the potential risks of a model that sits under HMIP:

“The main criticism of a model under the auspices of HM Inspectorate of Prisons is that it would elide the important distinction between inspection and monitoring. OPCAT recommends a “layered” approach to national preventive mechanism activities and this would arguably be weakened under this model. It would also weaken the local features of monitoring since the independent monitors might be subject to influence in their work by HM Inspectorate of Prisons.”
(p.39)

At present, Her Majesty's Chief Inspector of Prisons for Scotland is required to inspect the 16 prison establishments in Scotland and to report to the Scottish Ministers. The intensity of regular monitoring to a prison is of a different quality from that involved in inspections which take place every three or four years by the Inspectorate. The central importance of both inspection and independent monitoring to the oversight of practice in prisons is also highlighted in the European Prison Rules 2006.
It is therefore essential that the Order provides greater clarity about how these two accountability mechanisms are considered and preserved, particularly as in Scotland HM Inspectorate of Prison undertakes a role of inspections by statutory duty.
 
7. 
Key elements to consider:
While OPCAT does not prescribe the format of the structures monitoring places of detention, the legislation establishing the new structure should encompass the key elements set out by the OPCAT. These are: 

· Mandate and powers: The independence of the new structure will be undermined if the executive government has the legal authority to alter its mandate, composition and powers, or to dissolve or replace it, at will. This also includes wide powers of investigation, functional independence and the authority to publish their findings. Functional and financial independence are key elements, but it is also crucial to consider the external perception of independence.
· Roles and responsibilities: It is vital that the legislation clearly specifies the roles and responsibilities of monitors (prison and lay). The number of independent monitors should be sufficient to carry out their duties according to The Prisons (Scotland) Act 1989 and The Prison Rules. The proposed draft Order does not mention either the number of lay monitors to be appointed or the frequency of their visits. The key, objective of OPCAT was to established a establish a system of regular visits undertaken by independent (international and) national bodies to places where people are deprived of their liberty, in order to prevent torture and other cruel, inhuman or degrading treatment or punishment.
· Duration of office and appointment for members:
 To ensure independence among other issues, legislation should include; selection procedures for all members; members’ personal and institutional independence from state authorities; methods to resolve incompatibilities of functions and to ensure non-interference from the executive; and operational autonomy in the appointment of staff. It is also important for  monitors to have sufficient security of tenure for the duration of their terms of office.
 The proposed order is silent about most of these issues.
· Composition: Specific provisions regarding the composition of the body, including the need for multidisciplinary expertise relevant to torture prevention, members of both sexes, and adequate representation of the country’s key ethnic and minority groups. OPCAT is clear that particular attention should be given to achieve “a gender balance and the adequate representation of ethnic and minority groups in the country” as well as the Principles relating to the status of national institutions for the promotion and protection of human rights.  The proposed order is inexplicit about this element.
· Funding: Independent and sufficient financing is vital to ensure both operational autonomy and independent decision-making. The legislation should specify the source and nature of funding, public reporting and audit procedures, and independence from executive control. The Order should provide funding at a level which will enable all monitors to carry out their statutory role.
 It is fundamental that the new structure is properly funded and resourced. It is important that lay monitors receive reimbursement for expenses incurred in the performance of their duties, including loss of earnings, accommodation and child care. This is important if the new structure is to be diversified, have the proper expertise and be truly representative of Scottish society. The proposed Order only refers to travel and subsistence expenses for lay monitors. 
· Immunities and privileges:  The members’ of the new structure should be provided with privileges and immunities as are necessary for the independent exercise of their functions. These may include;  immunity from personal arrest or detention, and from seizure or surveillance of papers and documents; non-interference with communications; and protection from legal action in respect of words spoken or written, or acts carried out in the course of the performance of their duties. It is also fundamental to protect the (confidential) information collected.
 The proposed Order is silent about this.
8. 
Other Relevant Human Rights Standards that the Scottish Government should consider in developing legislation in this area are: 
· UN Convention against Torture (CAT)

· Optional Protocol to the UN Convention Against Torture (OPCAT)

· European Convention on Human Rights (ECHR),

· European Convention for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment

· European Prison Rules 2006 

· UN Standard Minimum Rules for the Treatment of Prisoners

· UN Body of Principles for the Protection of all Persons under Any Form of Detention or Imprisonment

SHRC
� UN Optional Protocol to the Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment adopted on 18 December 2002. OPCAT establishes the obligation for States Parties to allow visits by the SPT and NPMs to all places where people are, or may be, deprived of their liberty.


� The Commission has previously expressed this principles in relation to Chapter 16 of the Police and Fire Reform (Scotland) Act 2012.� 


SHRC response to the Scottish Parliament Consultation  on the Police and Fire Reform (Scotland) Bill, March 2102 available at www.scottishhumanrights.com/


� Review of Proposals to Improve Arrangements for Independent Monitoring of Prisons (2013). Available at http://www.scotland.gov.uk/Resource/0041/00414197.pdf


� See Articles 19(a).


� Article 18 of OPCAT


� APT & IIDH (2010) Optional Protocol to the UN Convention Against Torture. Implementation Manual, Available at http://www.iidh.ed.cr/BibliotecaWeb/Varios/Documentos/BD/opcating.pdf


� Article 18 of OPCAT


� Articles 21 and 35 of OPCAT
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