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Thank you for the opportunity to discuss with you the relevance of human rights and the Scottish Human Rights Commission to adult protection work in Scotland. After some introductory remarks I would like to suggest some reasons why, and some examples of how, an understanding of human rights can and should support and inform adult protection work.
Introduction

For those of you who are not familiar with our work, the Scottish Human Rights Commission was established by an Act of the Scottish Parliament in 2006 as an independent body with the mandate to promote and protect human rights for everyone in Scotland. We are wholly independent of Government and are functionally independent of Parliament too, although we account to Parliament for our use of public money. The Commission has been operational since December 2008 and following a nationwide consultation, it has been working to four Strategic Priorities: promotion and protection of human dignity (particularly through promoting a human rights based approach to dignity in care); addressing emerging issues; bringing human rights to life; acting as a bridge between the international human rights system and Scotland.

A key driver for the creation of the Commission was the desire to create a “human rights culture” in Scotland. To make progress towards that goal, the Commission promotes a human rights based approach which has three elements: empowerment of everyone to understand and claim their rights, and the ability and accountability of all public, private and voluntary bodies to ensure human rights are fulfilled in practice. 

In our work on human dignity and care, we are promoting each of these elements. We have with the Scottish Parliament Cross Party Group on Alzheimer’s to develop a Charter of Rights.
 The Charter aims to raise awareness and understanding of the rights of people with dementia and their carers. It has been signed by a large majority of MSPs, and the Scottish Government has committed to adopting a human rights based approach to the new Dementia Strategy.

We are also working with Scottish Care, Age Scotland and the Scottish Care Commission to produce training and awareness raising resources relating to the care and support of older people. The Care about Rights project aims to empower people to understand their rights and increase the ability and the accountability of those who have duties to respect, protect and fulfil human rights. Care about Rights is aimed at everyone who comes into contact with, and has responsibility for, care services for older people.
 
We have also undertaken an independent evaluation of the human rights based approach adopted at The State Hospital, as a significant mental health institution,
 and we have developed a human rights framework of recommendations to address historic child abuse, in the context of the Scottish Government’s steps towards acknowledgement and accountability.
 
And, increasingly, we have been interacting with Adult Protection Committees (APCs) to begin a dialogue on the relevance and value of human rights to their work. I have had the opportunity to talk to your colleagues who chair APCs across the whole country, and am in the process of talking to a number of APCs, including those in South Ayrshire, Borders,
 West Lothian, Dumfries and Galloway, and here in Perth and Kinross. 

Why link adult protection and human rights?
There are both formal and practical reasons why human rights should be relevant in adult protection practice in Scotland.

First, the formal reasons:

Since the Human Rights Act came into force in October 2000, it has been unlawful for any public authority, from the police to social services to care delivery bodies, to act in a way which is incompatible with the human rights contained in the European Convention on Human Rights (Convention rights). This duty also extends to private bodies, to the extent that they carry out public functions. 

To ensure that Convention rights are properly upheld at all times, the Human Rights Act also requires that all laws should be read through the lens of the Convention. So adult protection in Scotland should be human rights based.

Over the past decade then we should also have seen the emergence of a true human rights culture in Scotland and an end to any opportunity of a “shell game” of responsibility for rights where one agency can remove to another the duty to act. In many respects this has been happening in Scotland. Our Parliament has been said to have human rights “in its DNA”. The Scotland Act, which established the Parliament, requires all laws it passes to be compatible with human rights. Legislation in the area of adult protection is a key example of what is possible when the Scottish Parliament actively seeks to take the principles from the Human Rights Act and apply them practically in distinct areas of life. All three of the key pieces of legislation in adult protection in Scotland – from the Adults With Incapacity (Scotland) Act 2000, to the Mental Health (Care and Treatment) (Scotland) Act 2003 to the Adult Support and Protection (Scotland) Act 2007, directly reference human rights principles. Principles such as participation, least restrictive alternative, and non-discrimination – which are fundamental principles in these laws - are drawn directly from human rights law.

What are the links between human rights and adult protection?

In practical terms, a close look at human rights issues related to adult protection law will I think show how intertwined the two should be.

I’d like then to look a bit more closely at the human rights requirements which lie behind adult protection law in Scotland, but are perhaps rarely referenced or little known in full. Often there may be an assumption that following the specific law necessarily means complying with human rights. On one level that should be the case – the law would not be passed if it were incompatible with human rights. On another it may often be useful in ensuring, rather than assuming, compliance to re-draw the connections. This should help fulfil the aspirations of adult protection laws – to drive up human rights protection for those at risk of harm – rather than simply avoid falling below the floor of rights protection.
To spell out how the Human Rights Act intersects with adult protection law I will look at three key articles of the European Convention: Article 1, Article 3 and Article 8.

Duties to respect and ensure rights

The first of these, Article 1, is a requirement to respect and ensure the rights in the Convention. As this has increasingly been understood it requires not only that the State (and public authorities under the Human Rights Act) refrain from breaching the Articles, but that they ensure that the rights are respected in practice. In other words it requires positive action to ensure the respect, protection and fulfilment of human rights. This forms the basis for all of the other rights in the Convention.

Duties to prevent, protect and remedy serious ill-treatment
 
Secondly I would like to show how Article 3 - the prohibition of torture and inhuman or degrading treatment or punishment (which I will call ill-treatment) is relevant to adult protection. 

Article 3 is an absolute right which cannot be breached in any circumstances. When first adopted it was understood largely to mean a duty of the State to refrain from action which breached the threshold of ill-treatment. Today it is increasingly understood – together with Article 1 - much more progressively as a duty also to act to prevent, prohibit and remedy ill-treatment wherever it occurs – whether in a state or privately run institution or in the home. It therefore includes duties of due diligence to effectively deter and investigate ill-treatment including in any setting. Children and vulnerable adults (known in the Scottish law on adult protection as adults at risk of harm) are particularly entitled to State protection
 and require greater vigilance. 

Importantly the type of “harm” which may amount to ill-treatment includes child abuse,
 rape sexual assaults
 and neglect such as denial of food, water, sanitation
 as well as inappropriate conditions of people with disabilities. For example keeping a person with disabilities in conditions where she “is dangerously cold, risks developing bed sores because her bed is too hard or unreachable, and is unable to go to the toilet or keep clean without the greatest of difficulty is degrading treatment”.
 Likewise neglecting people in care to live in unsanitary and degrading conditions with soiled mattresses, a lack of nutritious food and a lack of emotional support has been found to be inhuman and degrading treatment.

What is and what is not ill-treatment is not a one size fits all. There is a “threshold”, but it depends on the particular circumstances of the individual – such as their age, their physical and mental health,
 and their relative power - and the vulnerability of the victim will be an aggravating factor.
 

So broad definitions may be practically helpful, but they should not be applied in a blanket manner. Conduct which would not amount to ill-treatment if it were visited on one person, may well amount to ill-treatment of another person. This will depend on factors such as the physical and mental health and age of the person, as well as the relationship of power between two.

There is a duty to act to protect the rights of the individual where the authorities know or ought to know
 of an immediate risk of ill-treatment. There is also a positive duty to act under Article 2, the right to life, where the risk is to life- whether the threat comes from another individual – as was considered in the case of a stalker – or from the individual him or her self through the risk of suicide.
 

So intervention to protect adults at risk of harm from ill-treatment or preventable death, far from being a human rights risk, may be a human rights requirement. 

Finally, there is a duty to remedy abuse, to ensure effective access to justice, reparation and remedies. This means, among other things, that anyone who is seriously ill-treated due to state failure, should have real and effective access to remedies and to justice. The work flowing from the Scottish Government and civil society project on access to justice for people with disabilities has highlighted many areas in which adaptations are needed to ensure real and effective access to justice for people with physical and mental disabilities, including learning difficulties. Likewise work the Commission has undertaken to develop a human rights framework for acknowledgement and accountability for historic child abuse
 also makes recommendations which, if implemented, would provide a comprehensive approach to effective remedies, reparation and access to justice for survivors of historic ill-treatment. Remedies for survivors of abuse must of course be practically and effectively accessible to them, not just formally available.
Private life, legal capacity and consent

The next right to consider is Article 8 of the Convention, the right to respect for private and family life. The European Court of Human Rights has described the central purpose of this article as the protection of the individual from arbitrary interference by public authorities. The key word here is of course arbitrary. Article 8 is not an absolute right; it is a qualified right. Action contrary to this right can be justified where it pursues a legitimate aim (such as the protection of the health or physical integrity of an adult at risk of harm), is based on the law (such as the Adults With Incapacity or the Adult Support and Protection Act), and is the least intervention necessary to achieve the aim – it must pass the test of proportionality. 

The scope of this Article is extremely broad. As the Court has stated of the element of “private life” alone, it encompasses, among other things, “aspects of an individual’s physical and social identity including the right to personal autonomy, personal development and to establish and develop relationships with other human beings and the outside world”.
 Or even more broadly “to conduct one’s life in the manner of one’s choosing”.
 

Legal capacity is fundamental to human dignity, freedom and autonomy – it protects the ability of people to take charge of their own lives and make their own decisions. How then does this autonomy right interact with the rights and duties under the Adults With Incapacity (Scotland) Act 2000, which “provides a framework for safeguarding the welfare and managing the finances of adults who lack capacity due to mental disorder or inability to communicate”
? 

The general principle in human rights law on the issue of legal capacity is the right to informed consent. According to this, everyone has the right to free, prior and informed consent to decisions which impact on their human rights. 

A classic example of this is consent to a medical procedure, which if it were forced – such as forced sterilisation- or non-consensual – such as non-consensual medication - would otherwise be an unwarranted infringement of with the right to physical integrity. 

However as with other elements of Article 8, this right is not absolute. Non-consensual treatment is justified in a number of situations where an individual genuinely lacks capacity to consent due to due to the effects of a mental disorder or due to temporary incapacity where an emergency procedure is required. 

The European Court of Human Rights has found that action to prevent ill-treatment or to protect life may justify interference with Article 8 through non-consensual treatment in the individual’s best interests. Thus force feeding is not automatically a breach of the Convention, although the manner in which it is implemented may make it so.

Fundamentally, however, there should be a presumption in favour of capacity and positive efforts should be made to uphold the right to free and informed consent through pursuing prior consent where feasible, such as in the case of degenerative conditions such as dementia or in situations which are likely to have acute episodes,
 supporting individuals to make truly free and informed decisions, through advice and ensuring access to information in a form which people can understand, and resorting to the courts where there is dispute over the best interests of the individual. 

Scots law recognises each of these possibilities – there is scope for advanced statements in the Mental Health (Care and Treatment) Scotland Act 2003, and under the AWIA an individual –while they have capacity – may give another power of attorney over decisions which may need to be taken when they do not have capacity. AWIA also places a responsibility on anyone taking a decision on whether to make an intervention to ascertain the past and present views of an adult. As Hilary Patrick and Nicola Smith state, “all reasonable means should be use to find out the adult's views and feelings, past and present. This may involve using communication or interpretation facilities, including advocacy. Enquiries should be made to establish whether the adult has expressed a view on the matter or has made an advance statement or living will.”

Capacity laws across the world have, in human rights terms, largely moved from a “status based approach” to a “functional approach”. Whereas in the past, in many contexts, an individual was presumed to lack capacity because of a mental disorder, today such an assumption is no longer valid – it depends on the individual circumstances. 

The European Court of Human Rights has clearly rejected laws that provide only for full capacity or full incapacity, preferring a “tailor made” approach.
 Essentially, intervening in the private life of an individual (e.g. in their financial affairs), or interfering with their physical integrity (e.g. through a medical procedure) without their consent is a serious infringement of their right to respect for private, family and home life. As with any infringement of that right it must pass three tests – it must be legal (according to the law), necessary (the least restrictive alternative), and proportionate to the pursuit of a legitimate aim. These tests must be passed in each instance, so decision making should be individualised, not blanket policies.

Scottish Government advice on the AWIA recognises the first point – that the Act requires a functional approach – when it says clearly “it is important to remember that having a diagnosis of, for example, dementia, does not mean, of itself, that the person is unable to make decisions for him/herself. It is also important to remember that just because someone acts unwisely – whether or not mental disorder is present – does not mean that capacity is lacking.”

Likewise the second point – the need for individualised decision making in each case according to the three tests of legality, necessity and proportionality – is present in the principles which underpin the act. An obvious example is “least restrictive option”. 

A further area in which human rights and legal capacity law interact is in the appointment of legal guardians. Firstly, the appointment of a legal guardian should – and in Scotland does – follow a process of determination that an individual lacks the capacity to make decisions. This is a serious infringement of the right to personal autonomy under Article 8 of the ECHR, and as such should be carefully considered in terms of legality, necessity and proportionality. It has also been convincingly argued – although the EctHR has not considered the issue directly – that the appointment of a legal guardian to make decisions on behalf of another person is a determination of the person's civil rights and as such should be subject to fair hearing (or due process) guarantees, including periodic review and opportunities for appeal. In Scotland, Sherriffs normally appoint Guardians for three years, although there are reports of much longer appointments, although the possibility remains to apply to a Sherriff for the removal of a Guardian. Former UN Secretary General Kofi Annan, no less, has stated, “the function of guardianship is to protect the individual from any danger which his or her mental conditions may cause. International human rights law requires the adoption of substantial procedural guarantees to prevent improper recourse to, and use of, guardianship arrangements.”

In summary, in human rights recognising and enabling the exercise of legal capacity is central to the realisation of human dignity – it is fundamental to the empowerment of people to exercise their inherent right to autonomy and self-determination. People have the right to free, prior and informed consent to decisions which affect their rights, and there are positive duties to support them to exercise this capacity – the presumption should be in favour of capacity and the duty should be to support that capacity taking all reasonably available steps to do so. Where capacity is limited, this should be justified in the individual circumstances at the time in question and in relation to the decision at issue (taking a functional, not a status approach to decision making). It should be the least interference necessary and for the least amount of time necessary. Extreme measures such as removal of capacity and replacement decision making through guardianship should also comply with due process rights, being determined by a competent tribunal, subject to the possibility of appeal, and reviewed periodically.
Finally, let me conclude by suggesting that the extent to which this and related areas of the law of Scotland are in compliance with international human rights law may come under the spotlight more fully in the coming years as the UK is now a party to the United Nations Convention on the Rights of Persons with Disabilities. Not only does this require the nomination of independent national mechanisms to promote, protect and monitor the implementation of the Convention at the domestic level (SHRC and EHRC in Scotland), but this UN Convention is very likely to influence interpretation of the Human Rights Act. This is already happening at the European level where the ECtHR is looking to the UN Convention to interpret how ECHR rights should be respected, protected and fulfilled with respect to people with disabilities.

On the issue of legal capacity, the UN CRPD takes a progressive approach. Its Article 12 protects both the right of people with disabilities to legal capacity “on an equal basis with all others in all aspects of life” and the right to access support they may need to exercise capacity. Support must “respect the rights, will and preferences of the person…”, be “free of conflict of interest and undue influence.” 

Much of the AWIA is clearly in line with international human rights law and the “functional” approach to capacity, but it remains to be seen what the UN Committee on the Rights of Persons with Disabilities thinks of the Scotland’s overall compliance with Article 12 of the CRPD. Core elements of a human rights based approach to capacity are present within the AWIA – particularly the presumption of capacity, the duty to support decision making and a functional, rather than a status approach, however the rights based implementation of capacity law may be strengthened in practice with a more explicit linkage to, for example, the need to ensure legality, necessity and proportionality in all interference with autonomy in decision making. 

We are at the earliest stages of beginning our work to promote, protect and monitor the Disability Convention in Scotland and I would be very interested to hear your views on whether there are elements of adult protection law, particularly related to legal capacity, where you think the kind of human rights analysis I have begun to present, adds to the existing framework.

How to balance “competing” rights? 

APCs may be faced with situations where different rights and different duties conflict and the question will no doubt arise as to how to balance competing interests and competing obligations. The duty to act to prevent ill-treatment or protect the right to life may appear to be in conflict with the right to protection of privacy and family life – including the right to consent to decisions which affect one’s rights. Some general guiding principles may be useful here– 

1.
no decision should be taken if it would result in a breach of an absolute right, like the right to freedom from ill-treatment – where there is a real risk of ill-treatment or denial of the right to life the duty to intervene should be paramount. 

2.
any interferences with limited rights such as Article 8 (e.g. overriding consent) must pass the tests above – legality, necessity and proportionality;

The central guiding principle in such decisions should be the need to ensure a fair and proportionate balance between competing interests. 

In conclusion then, as I said at the outset, legislation such as the Adult Support and Protection Act which is clearly built on human rights foundations, and initiatives like the Adult Protection Committees which bring together all responsible bodies in one setting are precisely what the Human Rights Act envisaged. The Convention rights which I have outlined should hopefully seem like a logical and natural context for this work and where difficult decisions are to be made on those rights tools exist which allow balanced and tests for compatibility. And in all of this our Commission is here to provide any practical support or guidance which can be of use.
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