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The Scottish Human Rights Commission (the Commission) was established by The Scottish Commission for Human Rights Act 2006, and formed in 2008. The Commission is a public body and is entirely independent in the exercise of our functions. The Commission mandate is to promote and protect human rights for everyone in Scotland. The Commission is one of three national human rights institutions in the UK, along with the Northern Ireland Human Rights Commission and the Equality and Human Rights Commission. It currently chairs the European Group of National Human Rights Institutions.
Introduction

1.
The Commission welcomes the opportunity to submit the following comments and recommendations to the Scottish Government on the Procurement Reform Bill consultation. The Commission sees this consultation as a unique opportunity to clarify how human rights are to be protected throughout the process of public procurement by strengthening the legislative framework. The Commission encourages the Scottish Government to build on the approach taken in joint Scottish Government and Convention of Scottish Local Authority Guidance on Procurement of Care and Support Services.
 That Guidance:

‘describes… a human rights based approach to the procurement of care and support services in Scotland and defines a set of Guiding Principles which should govern the procurement of such services’.
 

2.
The Guidance considers the legal framework for the procurement of care and support services, including human rights law and emphasises that: 

‘Public bodies have an obligation to respect the Convention rights. This means that they must understand the rights and take them into account in their day-to-day work, when devising new policies or procedures, delivering a service directly to the public or procuring services from a third party.’

3.
 The Commission has welcomed the Guidance as a model, demonstrating why and how human rights can become part of the fabric of the commissioning, procurement and delivery of services. The Commission considers that this approach can provide valuable guidance to public authorities as they seek to exercise due diligence to ensure that private providers of public services act in a manner compatible with human rights. This duty to protect human rights flows from section 6 of the Human Rights Act 1998.
4.
The increasing number public services in Scotland which are provided by private bodies such as aspects of health and social care, housing, detention services, access to employment and some utilities make procurement an important social issue.
 
5. 
The Commission agrees that ‘public procurement can be a powerful tool for Scotland to act as a responsible nation and global leader by using its buying power to support ethical and best standards. Procurement operates in a global context and sustainability for society, the economy and the environment has to be understood in this context.’
 It notes that a number of controversial decisions taken by public authorities result from a lack of consideration of human rights in selection and award criteria.  For example, in May 2012 the Herald reported that a national campaign organisation is seeking ”an investiga​tion into the Scottish Government's decision to give IT work for the 2011 census to CACI. The company is a wholly owned UK subsidiary of US contractor CACI Interna​tional, which provided interrogators to work at Abu Ghraib prison in Iraq between 2003 and 2005.”
 
6. 
Human rights are engaged both in the procurement process and in the delivery of procured services. The Commission is consequently concerned that no specific mention is made of the protection and promotion of human rights in the consultation document. 
UN and EU developments

7.
UN and EU policy developments both indicate an increasing recognition of the importance of ensuring human rights in procurement processes. 
8. Human rights, including International Labour Organisation (ILO) Core Labour Standards increasingly form part of the policy environment for social procurement recognised by the European Union.
 As part of a process of modernising public procurement in the EU, the European Commission produced an Evaluation Report Impact and Effectiveness of EU Public Procurement Legislation in 2011.
 The report cites recent guidance from the European Commission on social procurement
 and promotes a definition of Socially Responsible Public Procurement (SRPP):

“SRPP’ means procurement operations that take into account one or more of the following social considerations: employment opportunities, decent work, compliance with social and labour rights, social inclusion (including persons with disabilities), equal opportunities, accessibility design for all, taking account of sustainability criteria, including ethical trade issues and wider voluntary compliance with corporate social responsibility [including human rights]
, while observing the principles enshrined in the Treaty for the European Union (TFEU) and the Procurement Directives. SRPP can be a powerful tool both for advancing sustainable development and for achieving the EU’s (and Member States’) social objectives. SRPP covers a wide spectrum of social considerations, which may be taken into account by contracting authorities at the appropriate stage of the procurement procedure. Social considerations can be combined with green considerations in an integrated approach to sustainability in public procurement.”

9.
As part of the process of modernisation of public procurement policy by the EU, the European Group of National Human Rights Institutions (NHRIs) submitted a response to the European Commission’s Green paper,
 recommending the incorporation of human rights into the specifications, selection and award criteria. European NHRIs considered that in doing so States are able to align their purchasing power with their human rights obligations in a way which meets the “common society goals” set out by the European Commission’s policy. 
10.
Similarly, at the UN, In June 2011, the Human Rights Council unanimously endorsed the Guiding Principles on Business and Human Rights and established the Principles as the first authoritative global standard for preventing and addressing the adverse impacts on human rights linked to business activity.
 Under the Principles the State’s role as an economic actor has to be considered together with its role in promoting corporate human rights awareness and preventing abuse. Foundational Principles 6 provides that States should promote respect for human rights by business enterprises with which they conduct commercial transactions.
11. 
The commentary to this Foundational Principle reads: 

‘States conduct a variety of commercial transactions with business enterprises, not least through their procurement activities. This provides States – individually and collectively – with unique opportunities to promote awareness of and respect for human rights by those enterprises, including through the terms of contracts, with due regard to States’ relevant obligations under national and international law.’ The Principles also emphasise the need for states and international organisations to better align their functions to ensure human rights protection.

12.
The Council of the European Union has expressed its full support for the work of the UN Special Representative
 and has endorsed the three pillars of the Ruggie ‘Protect, Respect and Remedy’ framework.
 Furthermore, the EU has developed a strategy to promote this goal through its Strategic Framework and Action Plan on Human Rights and Democracy, encouraging Member States to implement the UN Guiding Principles via national plans by 2013.
 
13.
The recent Study of the European Parliament, in referring to the role which NHRIs can play states:

‘NHRIs can monitor the consistency with the UN Guiding Principles of positions taken by governments across the domestic and international arena (e.g. public procurement, export credit supports, trade negotiations) and integrate human rights and business issues when interacting with international and regional human rights bodies and mechanisms’

14.
The State ‘duty to protect’ against human rights abuses goes beyond preventing abuse and requires it to promote corporate human rights awareness. The Commission is of the view that public procurement and the contractual relationship between the state and private entities is one clear way in which businesses can be better held to account for their human rights responsibilities. 

15.
In this light, the Commission suggests that human rights considerations be explicitly incorporated into the elements of the public procurement process and public contract. The next section of this submission considers the integration of human rights into each stage of the procurement process.
Human rights in the various stages of the public procurement process
· Advertisement Stage- Human rights standards and policies can be set out in the Contract Notice.
16. 
The actions of the public sector have a huge impact on society, the economy and the environment and in no area is this more obvious than how we spend public funds. As the Scottish Government notes ”procurement is a key means of delivering the Government’s priorities and underpins the achievement of the social, economic and environmental benefits that sustainable economic growth demands”.
 Sustainable development requires not only the promotion of social and labour law, fair and ethical trading, and climate change mitigation,
 but also human rights. There is a need to make these connections explicit to both contractors and public authorities. 
17.
Moreover, early awareness of human rights is paramount for the quality of the contracted service, for example, a person wishing to procure health or social services will understand better the relevance of using human rights standards in the delivery of the service (i.e. Article 8 of the European Convention on Human Rights- the right to respect for his private and family life, his home and his correspondence). 

· Technical Specifications- Technical specifications should include human rights where they clearly relate to the contract.  
18. As clarified in a recent European Commission report: 
“Contracting authorities or entities have been able procure things with consideration for particular socially responsible qualities, if this requirement is clearly stated in the technical specification and is not used in order to favour particular local or national producers. Social considerations such as accessibility can also be included in technical specifications and consideration of employment or labour conditions, such as compliance with the provisions of International Labour Organisation (ILO) conventions can be included in contract performance clauses if these have been stated clearly in the tender documents.” Consequently human rights considerations can be specified in technical specifications where they clearly relate to the service to be procured. This may, for example, be the case in the procurement of detention services or transport of detainees to ensure treatment is compatible with the obligation to treat detainees humanely and with dignity.
 
· Selection Stage- National legislation should set out a definition of “grave professional misconduct” as the basis for exclusion of bidders with reference to human rights abuses. 
19.
While the European Commission considers that “criteria for excluding tenders have been interpreted in a more restricted manner”
 it should be clear that, “it is European case-law and not the Commission’s views that form black-letter procurement law”.
 As McRorie notes, “the Advocate General’s opinion in Mikhaniki v Ethnikor made it clear that the list of grounds for excluding contractors was not exhaustive.”
 One such area may be the use of child labour, 
 prohibited in various articles of the UN Convention on the Rights of the Child and ILO Conventions to which the UK is a party.
· Award Stage- The criteria and sub-criteria that constitute what is the most economically advantageous tender may include human rights criteria to form part of what is the most economically advantageous tender.
20.
Environmental considerations are generally considered as part of the award criteria in many public contracts.
 The Commission believes that a similar approach may be taken with respect to human rights. There may be circumstances where cognisance of human rights standards and a demonstrable ability to perform a contract in compliance with human rights standards may be particularly important, for example in contracts for the provision of public services to vulnerable or marginalised members of society.

· Contract clauses- Human rights can and should be part of contractual performance clauses where relevant. 
21.
Where relevant, human rights law and standards can be incorporated into contractual specification as minimum standards of compliance but also as a duty to be fulfilled and a service requirement under the terms of the contract. For example, contracts for social service delivery may be defined as requiring to be in accordance with respect for private and family life and the prohibition of degrading treatment in terms of Article 8 and Article 3 of the Convention. Article 8 of the Convention, as well as invoking notions of privacy, also includes other aspects of an individuals physical and psychological integrity, which means that poor social care which falls short of degrading treatment could in some cases constitute an Article 8 violation.

Final remarks

22.
As well as a compliance duty on all public bodies and those performing a public function, in section 6 of the Human Rights Act 1998, a human rights based approach to public procurement will also help drive up standards and help achieve the Government’s policy objectives related to person centredness/ personalisation,: putting the individual service user at the centre of policy, planning and delivery and help to drive up outcomes. Furthermore a human rights based approach, with its emphasis on participation, accountability, non-discrimination and prioritisation of the most vulnerable, empowerment and legality (the so-called PANEL principles) is closely aligned with the drivers of public service reform recommended by the Christie Commission. The Commission therefore believes that a human rights based approach
 provides an authoritative legally robust framework for sustainable public procurement, ensuring that the rights of those receiving procured services are respected, protected and fulfilled in line with the State duties under human rights law.

23.
A human rights based approach suggests, for example, that those affected by decisions have a right to take part, to be provided with the information and support needed for meaningful participation and to have an opportunity to shape outcomes.
 This approach would help ensure the identification and development of community benefits.
 However, 
lack of an effective approach to participation in decisions can lead to community benefits being identified by local authorities without adequate input from affected groups. 

24.
The Commission trusts that these comments will provide a useful source of information relative to the draft legislation and encourages the Scottish Government to adopt the recommendations in this response. 
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