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Introduction
1. The Commission welcomes the opportunity to submit evidence to the Infrastructure and Capital Investment Committee’s consultation on the general principles of the Bill. Human rights are engaged both in the procurement process and in the delivery of procured services, para. 4 describes in greater detail this. The Commission is consequently concerned that no specific mention is made of the protection and promotion of human rights in the proposed Bill. The Commission sees this call for evidence as a unique opportunity to entrench and clarify how human rights are to be protected throughout the process of public procurement by strengthening the legislative framework. 
2. The Commission encourages the Scottish Parliament and Government to build on the approach taken in the joint Scottish Government and Convention of Scottish Local Authority Guidance on Procurement of Care and Support Services,
 and consider other national and international developments in this area, including: 

-The UK National Action Plan on Business and Human Rights
 

-The UN Guiding Principles on Business and Human Rights
 and

-The UN Committee on the Rights of the Child General Comment No. 16 (2013)
.

Recommendation

3. The Commission recommends that human rights are explicitly incorporated into Part 2 of the Bill - General Duties and Procurement Strategies. A contracting authority must, in carrying out a regulated procurement—

 (c) act in a manner compatible to the Human Rights Act 1998.
Legislation should make clear that both human rights legal obligations and equality laws apply to public procurement and are a general duty for a contracting authority in the course of purchasing activities.
 This will create a greater degree of certainty of application thereby leading to increased clarity and consistency in practice. A clear legislative framework is important for business too.

Why human rights?

· Public procurement is not only an exercise of economics, but affects key social, economic and cultural dimensions of our lives. The increasing number of public services in Scotland which are provided by private bodies - such as aspects of health and social care, housing, detention services, access to employment and some utilities - make procurement an important human rights issue.
. Scotland’s public bodies spend over £9 billion each year on procurement of taxpayers’ money every year, so the decisions that they make when they spend that money are of enormous consequence to the public, businesses and the economy.
 
· To ensure the protection of human rights in the delivery of public services – International human rights law imposes on states a general obligation to secure enjoyment of the human rights, which extends to “positive obligations”. Unfortunately, current legal framework and policy do not make sufficiently clear or explicit how the state’s positive duties to protect human rights are to be implemented or considered by public authorities in the course of purchasing activity. The State ‘duty to protect’ against human rights abuses goes beyond preventing abuse of public and private actors and requires it to promote corporate human rights awareness. This should be built into the procurement process and delivery of public services. Furthermore, a human rights based approach to procurement means that people who use the services participate in the decision of commissioning and procurement of services as well as in their design, delivery and subsequent performance evaluation. Participation helps ensure that public services are responsive to the particular needs of users and disadvantaged groups.
· To comply with national law – Public bodies have an obligation to respect the Convention rights under the Human Rights Act.
 This means that they must understand the rights and take them into account in their day-to-day work, when devising new policies or procedures, delivering a service directly to the public or procuring services from a third party.
 While there has been an emphasis on equality and non-discrimination on the Bill, it would appear that a full appraisal of potential human rights abuses connected to purchasing of public services has not been undertaken.
How to protect human rights in public procurement 

4. Human rights standards can be part and parcel of the procurement process. The Commission provides below some example of how, when and why it is important to embed   human rights into the different levels of the procurement process. The Commission recommends that the guidance which will follow this Bill should also include explicit reference to human rights standards, including the Human Rights Act 1998 and the Equality Act 2010, explaining what they mean in practice. Incorporating human rights into public procurement would also help drive up standards and achieve the Government’s policy objectives related to person - centredness and personalisation.
· Advertisement Stage- Human rights standards and policies can be set out in the Contract Notice.

As the Scottish Government notes "procurement is a key means of delivering the Government’s priorities and underpins the achievement of the social, economic and environmental benefits that sustainable economic growth demands”.
 Sustainable development requires not only the promotion of social and labour law, fair and ethical trading, and climate change mitigation,
 but also human rights. There is a need to make these connections explicit to both contractors and public authorities. For example, a person wishing to procure services will understand better the relevance of using human rights standards in the delivery of the service (i.e. a service provider of health, detention related services or social services should ensure that clients/patients’ privacy rights are respected. This includes those rights contained in Article 8 of the European Convention on Human Rights - right to respect for his private and family life, his home and his correspondence)
. 
· Technical Specifications- Technical specifications should include human rights where they clearly relate to the contract.  
Contracting authorities should be able to procure good and services with consideration for particular socially responsible qualities. Social considerations such as employment or labour conditions or the compliance with the provisions of International Labour Organisation (ILO) conventions can be included in contract performance clauses if these have been stated clearly in the tender documents. This requirement should be clearly stated in the technical specification where they clearly relate to the service to be procured. This may, for example, be the case in the procurement of detention services or transport of detainees to ensure treatment is compatible with the obligation to treat detainees humanely and with dignity.
 

· Selection Stage- National legislation should set out a definition of “grave professional misconduct” as the basis for exclusion of bidders with reference to human rights abuses. 

Whilst Section 23 of the Bill includes ‘an act of misconduct’ as a determinant for the suitability of a supplier to be invited to bid for a public contract it does not refer explicitly to human rights abuses. Primary legislation should provide legal clarity on this matter. One such area may be the use of child labour, 
 prohibited in various articles of the UN Convention on the Rights of the Child and ILO Conventions to which the UK is a party. 

· Award Stage- The criteria and sub-criteria that constitute what is the most economically advantageous tender may include human rights criteria to form part of what is the most economically advantageous tender.

Environmental considerations are already generally considered as part of the award criteria in many public contracts and the same approach should be taken to human rights. There may be circumstances where awareness of human rights standards and a demonstrable ability to perform a contract in compliance with human rights standards may be particularly important, for example in contracts for the provision of public services to vulnerable or marginalised members of society.

· Contract clauses- Human rights can and should be part of contractual performance clauses where relevant. 

Where relevant, human rights law and standards can be incorporated into contractual specification as minimum standards of compliance but also as a duty to be fulfilled and a service requirement under the terms of the contract. For example, contracts for social service delivery may be defined as requiring to be in accordance with respect for private and family life and the prohibition of degrading treatment in terms of Article 8 and Article 3 of the Convention. Article 8 of the Convention, as well as invoking notions of privacy, also includes other aspects of an individuals physical and psychological integrity, which means that poor social care which falls short of degrading treatment could in some cases constitute an Article 8 violation.

The Commission trusts that these comments will provide a useful source of information relative to the draft legislation and encourages both the Scottish Parliament and Government to adopt the recommendations in this response. The Commission would be happy to provide further information on any of the issues raised in this submission. 
About the Commission – The Commission was established by The Scottish Commission for Human Rights Act 2006, and formed in 2008. The Commission is a public body and is entirely independent in the exercise of our functions. The Commission mandate is to promote and protect human rights for everyone in Scotland. The Commission is one of three national human rights institutions in the UK, along with the Northern Ireland Human Rights Commission and the Equality and Human Rights Commission. It currently chairs the European Network of National Human Rights Institutions.

� Scottish Government, COSLA, Procurement of care and support services, Edinburgh 2010, � HYPERLINK "http://www.jitscotland.org.uk/action-areas/commissioning/procurement/" ��http://www.jitscotland.org.uk/action-areas/commissioning/procurement/� The guidance describes … a human rights based approach to the procurement of care and support services in Scotland and defines a set of Guiding Principles which should govern the procurement of such services’


� ‘Under the public procurement rules public bodies may exclude tenders from bidding for a contract opportunity in certain circumstances, including where there is information showing grave misconduct by a company in the course of its business or profession. Such misconduct might arise in cases where there are breaches of human rights. � HYPERLINK "https://www.gov.uk/government/publications/bhr-action-plan" �Good Business: Implementing the UN Guiding Principles on Business and Human Rights�. September 2013.


� Foundational Principles 6 provides that States should promote respect for human rights by business enterprises with which they conduct commercial transactions. The EU Strategic Framework and Action Plan on Human Rights and Democracy, encouraging Member States to implement the UN Guiding Principles by 2013.


� The obligation to respect also implies that a State should not engage in, support or condone abuses of children’s rights when it has a business role itself or conducts business with private enterprises. For example, States must take steps to ensure that public procurement contracts are awarded to bidders that are committed to respecting children’s rights. CRC GC 16(2013).


� Public bodies have an obligation to respect the Convention rights under the Human Rights Act 1998.


� It is essential that draft legislation is consistent with national and international human rights standards. A human rights approach to Government suggests that both Government and Parliamentarians should ensure that human rights standards are protected effectively by domestic law (and practice). Some legislation in Scotland seems to mention explicitly human rights standards in areas such as mental health, incapacity and self-direct support. There is no rational to explain this selective choice. This type of proactive approach to human rights protection aims to remove the onus from individual victims to reduce the risk of violations and the associated cost.


� Public sector spending on goods and services across Scotland, in areas such as health and education services, amounts to over £9 billion per year.


� Nicola Sturgeon, Cabinet Secretary for Infrastructure, Investment and Cities in: Value for money -The Scottish Government is currently reforming the public sector procurement process. Holyrood Magazine, May 8 2013.


� Section 6 of the Human Rights Act 1998.


� Private providers of public services should act in a manner compatible with human rights. This duty to protect human rights flows from the Human Rights Act 1998.


� Quote from the Scottish Sustainable Procurement Action Plan in the Consultation document


� See para. 125 of the Consultation document.


� See for example FGP v Serco Plc & Anor [2012] EWHC 1804 (Admin) (05 July 2012


� As required by Articles 3 and 8 of the Human Rights Act 1998. See Jamie McRorie, “Procurement and Human Rights Part I”, Issue 43, 1 November 2008.


� European Commission, Evaluation Report Impact and Effectiveness of EU Public Procurement Legislation, 2011, p82.


� The Public Procurement Research Centre of Bundeswehr University, Munich, published a report in December 2010 entitled "Modelling a Cost Benefit Analysis for Socially Responsible Public Procurement – A Guideline for Public Buyers" (the Report).  The Report analysed various methodologies through which social standards, including many human rights criteria, may be incorporated into the Award Stage of the tender process.
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