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Some words used in this document.

Framework: This is a plan that says what needs to happen and when it should happen. 

Forum: this is a place where people who were abused can go to tell people their experience, have it recorded and have something done about it.

Acknowledgement: In this plan it means recognising that some people were treated very badly when they were children in care. 

Accountability: This is when people are made responsible or take responsibility for something. It also means to be open and honest with people and to learn when things go wrong. 

Historic: In this plan it means things that happened in the past to people when they were children. 

Reparation: This means trying to make things better. 
Remedies: In this plan, remedies are all the different ways to make things better for people who were abused.  

Survivors: in this plan, survivors are people who experienced abuse when they were children. 

Background

For over ten years Scotland has tried to do something to help people who were abused when they were children in care. Some of the important things that have happened are: 

On 1st December 2004 the Scottish First Minister said sorry to people who had been abused in residential care homes when they were children. This apology was on behalf of the people of Scotland.

In 2007 an independent report was written which looked at how care for children was organised in Scotland in the past. It included a lot of recommendations to make things better for people who were abused as children and to stop it happening again.

The Scottish Government then developed a plan for how it would support survivors of childhood sexual abuse. 

In 2008 the Scottish Government had a consultation about other ways to help people who had been abused through the setting up of something called an “Acknowledgement and Accountability Forum”. 

In 2009 the Scottish Human Rights Commission (the Commission) was ask to write a plan of how best to develop and run this kind of forum in a way that fulfils everyone’s human rights (the basic ways everyone must be treated to ensure their freedom, fairness and dignity). 

This Easy Read guide explains what the Commission suggests. 

In Spring 2010 the Scottish Government started a pilot forum. A pilot is a way to test out ideas. The pilot forum was called Time to Be Heard. Its aims were: 

· To listen to people who have been abused

· To believe their experiences

· To write a record of what happened to them 

· To help them get support, advocacy, advice and information

· To test out a way to support people in future. 

This report has lots of recommendations from the Commission. These are ideas about how to make the plan work well. 

The Commission recommends the Scottish Government use a human rights based approach. This report explains what a human rights based approach is and then how it should be applied to the Forum and other remedies. 

1. What is a Human Rights Based Approach?

A human rights based approach is about people knowing what their rights are. It also means that people in power should know what they should be doing and should be made responsible for meeting people’s human rights. 

The Commission uses the word “panel” as an easy way to describe the human rights based approach. In this model the letters p, a, n, e and l all stand for something important: 

P stands for Participation: everyone should take part in decisions that affect them.

A stands for Accountability: it is about making sure that everyone who is responsible for human rights does what they should and where they don’t, that they can be made responsible.

N stands for Non-discrimination: everyone involved should be treated fairly and equally.

E stands for Empowerment: everyone should know what their rights are and know how to make sure their rights are met.

L stands for Legality: human rights are based on the law. They must be respected. 

The Commission thinks that the Scottish Government should take a human rights based approach when it is developing a plan for survivors of abuse and when it is putting that plan into action. 

2. The Human Rights based Framework, or plan

2.1 Participation – taking part

Survivors, staff and everyone else who is affected has the right to take part in decisions about any process to provide justice and remedies for historic abuse. People should also be able to take part in decisions about the right remedies for them. Information should be available in ways that people can understand and support should be provided so that people are able to participate. 

The Commission has three recommendations on how to make it easier for people affected by abuse to take part:

Recommendation: the Scottish Government should work with survivors of abuse to find proper ways to explain:

· What childhood abuse is.

· How childhood abuse affects human rights. 

· The remedies available for people who were abused when they were a child.

Recommendation: Any Forum should work with people whose rights are affected in all decisions about how it runs. 

Recommendation: The Scottish Government should make sure that everyone whose rights are affected can take part in decisions about what happens after Time to Be Heard. People should be supported to make decisions about suitable remedies for them. They should also be able to make informed decisions about taking part in what happens after Time to Be Heard. 

2.2 Accountability

It is important to make sure people know:

· What should there be accountability for?

· Who should be accountable?

· How do we make sure accountability happens?

· What duties help make sure there are effective remedies?

Governments must respect and protect human rights. It does not matter if someone lives in their own home, or a home run by a private organisation, or a home run by the government. Governments must do their best to stop abuse. They must protect people from abuse. Where it seems like people have been abused, the Government has to investigate and sometimes it has to punish people. 

Governments must make sure that victims of abuse are supported to have an effective remedy.

Information about abuse and remedies should be available in ways people can understand. 

2.2.1 What should there be accountability for?

People who were abused have the right to the best possible remedy now even if it is a long time since the abuse happened. 

Deciding whether someone was abused depends on whether what happened to them would have been considered abuse at the time it happened.

People should only be responsible in criminal law for things that were crimes at the time they happened.

Recommendation: The Scottish Government should commit to making sure survivors get proper justice and remedies. 

2.2.2 Who should be accountable? 

The Government is responsible for:

· Things its staff did that harmed people. This could be things like hitting, making fun of people or sexual abuse. 

· Things its staff deliberately did not do that harmed people. These could be things like not taking legal steps to stop or address abuse. 

· Not investigating abuse or not doing all it should to prevent abuse. 

· Not stopping abuse that it knew about or that it should have known about. 

Recommendation: A Forum should decide when the Government is responsible for abuse. It should also look at when the Government did not prevent or stop abuse from happening and where it did not investigate abuse. 
Public authorities: These are organisations like hospitals, social services, the police and schools. In law they carry out work on behalf of the Government which means that the Government can also be responsible for what they do. They must also respect, protect and fulfil human rights. 

Private institutions: These are services that are not run by the Government, like some care homes or residential schools run by private companies or charities. The Government still has to protect your human rights if you live in accommodation provided by a private institution. The Human Rights Act says some private institutions may be responsible if you are abused. 

Individuals: Individuals should be accountable for things that were wrong under law at the time. 

Recommendation: The Forum should try to decide where public authorities and private institutions may be responsible for abuse under the Human Rights Act. 

Recommendation: The Government should be careful when it thinks about “restorative justice”. Restorative justice brings together victims and those who are accountable so together they can agree what needs to happen to remedy the abuse. This might not be the right approach for survivors of child abuse. Anyone taking part in this should fully understand and agree to being involved. This is called informed consent.

Recommendation: The Forum should identify where acts of torture may have happened.

2.2.3 How do we achieve accountability?

Accountability needs to have:

· Proper information collected together and for this to be examined regularly. 

· Proper remedies. This includes a proper complaints systems and access to justice for victims.  

· A way to change things when they are not working properly. 

· Appropriate law, policy and systems where people can get remedies and justice. 

Some of the main duties of the Government for dealing with abuse are:  

a) The duty to investigate

The Government must make sure abuse of human rights is investigated quickly and properly. This should be done by independently. There are special duties on Government to hold official investigations where it seems that serious abuse has occurred and someone who works for the Government or a public authority has been involved. Where it seems serious abuse occurred but public officials were not directly involved, other forms of investigation may be appropriate.

i) When should an investigation start?

The duty to investigate says that as soon as a victim brings forward information on a reasonable claim of serious abuse or a violation of the right to life, there should be an investigation. This means that a victim does not have to make a formal complaint or ask for an investigation. Other people or organisations can also bring forward information. 

ii) Types of investigation

International law says that there should be different types of investigations for different situations.  

According to international law there should be an “effective official investigation” where:

1) the Government knew, or should have known, that someone’s life was at risk and didn’t take reasonable steps to protect them; or

2) someone who works for the Government or a public body was involved in serious abuse;
3) there was serious abuse by people who did not work for the Government or public bodies.  

“An effective official investigation” should be:
· Carried out as quickly as possible.

· Started off by the Government.

· Independent from the people involved and not biased.

· Able to decide who is responsible.

· Have the power to punish them.

· Open to public inspection.

· Accessible to the victim.

Other types of investigation:

Where the person who is said to have ill-treated or abused another does not work for the Government or a public body, it may not be necessary to have an effective official investigation. In these cases the type of investigation required depends on how serious the abuse was. The main aims of the investigation should be to determine whether the Government was at fault as well as identifying and prosecuting crimes or disciplining other acts.

Recommendation: The Scottish Government should make sure that:

· An official investigation takes place if someone reports they have been very seriously abused by someone who worked for the Government or a public body, or if their right to life has not been protected. 

· It does all that it reasonably should to prevent abuse and protect people where there are good grounds for thinking abuse is on-going. 
· Where good grounds exist for believing there may have been abuse by someone who doesn’t work for the Government or a public body, the type of investigation depends on the seriousness of the abuse. The investigation should find out if something the Government did or failed to do was behind the abuse and there should be appropriate punishment. 

iii) What is the role of Time to Be Heard and other future Forums in relation to investigations?

A confidential committee must have a connection with the police where investigation is considered necessary.

It is not clear how what follows Time to Be Heard will be involved in investigations in the future. Different ideas have been discussed in the past. 

When the Government first discussed a Forum they said it would “establish the facts” which would need some investigation. When they were consulted, a number of people who had been abused suggested they wanted a Forum to have powers to investigate what had happened. Time to Be Heard did not have those powers. 

The Government said that people who took part in Time to Be Heard could report abuse to the police and try to get compensation from the Criminal Injuries Compensation Board. Time to Be Heard only had to report things to the police where they heard about abuse by someone who they knew was still working with children or was the carer for children or vulnerable adults.

The Commission thinks that whatever follows the Time to be Heard pilot should balance the benefits of a confidential place for people to explain what happened to them, with investigations where appropriate. In Canada, for example, the way the “Truth and Reconciliation Commission” into child abuse in the past has been set up was criticised for not mentioning prosecution of people who are still alive and committed crimes in the past.

The Commission is not sure that the way the pilot Time to Be Heard worked was the right balance. For example it is not clear how the Government’s view that the pilot forum would only pass information to the police where someone is “known to” still work with children or have care responsibilities for children or vulnerable adults worked in practice. It is also not clear that an investigation would be triggered where many people tell it the same things about particular abuse in a way which would normally lead to an investigation.

Recommendation: It needs to be clear how a confidential committee is linked to the Government’s duty to investigate serious abuse. 

Recommendation: In deciding what happens after the Time to Be Heard pilot, the Scottish Government should think about accountability. This could mean a Forum doing investigations – at least enough to establish the truth, and to work out where there should be an effective official investigation. The Forum could also support survivors to access proper remedies.  

2.2.4 What duties help make sure there are proper remedies?

The Government has the duty to make sure there are proper remedies when human rights are abused. The right to a proper remedy includes access to justice, steps to repair damage and information about remedies. 

Some remedies may happen quickly. Some may take a long time. The Commission suggests that both types of remedies should be available in a process that continues over time. For some people it is important to have some sort of remedy quickly – for example older people – whereas others may need remedies which can only be delivered over time.

The Government should try to deliver the best possible remedies for each person. It should try to make sure that remedies work in practice for people – that they can use them well.

Any confidential committee should be seen as just one part of a complete package of remedies. It could have a role in agreeing all the things necessary for effective remedies. For example a confidential committee could:

· Look at how effective the remedies for survivors of historic abuse are. They could give recommendations for making these better. 

· Look at what survivors need to be able to enjoy their right to a proper remedy. They could support survivors to identify their needs. 

· Raise awareness of the right to a proper remedy for survivors of historic abuse.

The right to an effective remedy also needs:

a) Equal and effective access to justice

Existing remedies in Scotland don’t seem enough for people who have been abused as children. The Human Rights Court in Europe said there were gaps in Scottish remedies. The Criminal Injuries Compensation Board is only available to people for crimes committed after 1964. Not all serious child abuse was necessarily a crime at the time and many people were abused before 1964. There is a time limit to getting compensation in the courts (the “time-bar”) which many survivors say has blocked their access. 

Other countries that have addressed historic child abuse such as Australia and Ireland have tried to remove or not use the time limit so that people who were abused as children can use the courts to get justice. This has been looked at in Scotland and there are different views.

Scotland could consider setting up a special system for compensating people abused as children. This happened in Ireland.

Remedies should be accessible. Survivors in Scotland have said that they face barriers to getting remedies. Some of the barriers are:

· Problems getting legal advice

· Lack of funding to access remedies

· Remedies taking too long

· Lack of support

· Having to tell your story to lots of people

· Time limits stopping people 

· Difficulties for people who had left Scotland

b) Reparation (trying to make things better)

Reparation is about trying to make things better – repairing damage caused by abuse. Reparation should not be a one size fits all but should depend on how much harm the survivor has suffered and should involve survivors in deciding which forms of reparation meets their needs and wishes. 

The responsibility to make sure reparation occurs is with Government but other institutions – such as private institutions or charities - should contribute to help this happen to the extent they were involved.

Reparation should include: 

i) Restoring things that were lost 

This means helping the victim to go back to enjoying their human rights where this is possible. This might include the right to:

· Education.

· health care.

· support for their standard of living.

· Support for finding lost family members. 

ii) Compensation (money) 

Compensation should be available for human rights abuses. The amount of compensation should be decided for each person separately. 

iii) Rehabilitation 

Rehabilitation covers things like therapy, counselling, education and training. Rehabilitation should be provided where appropriate. Parenting skills may also be suitable for some people.

iv) Satisfaction (being recognised and believed) 

Satisfaction can include things like making a public record or saying sorry.  Developing a public record of the truth can be important for victims. This needs investigation and information from records or witnesses. 

Saying sorry: Official apologies have happened in some countries including Scotland. A number of survivors in Scotland have said they would like apologies from institutions or individuals.

International best practice says the apology should:

· Acknowledge the harm that was done. 

· Accept responsibility for the harm done.

· Explain clearly why the offence happened.

· Express real regret (really being sorry).

· Reassure that the abuse will not happen again. 

· Include real reparations.

v) Stopping it from happening again
Lessons should be learned from what went wrong and changes should be made to law, and to how things are done if necessary. Survivors and others consulted in Scotland strongly support learning lessons to increase protection from abuse in the future. 

Recommendation: A confidential committee could help agree what is needed to make sure survivors get justice, effective remedies and reparation. 

Recommendation: A Forum could identify the changes to law and how things are done that need to be made to stop abuse happening again. 

Recommendation: The Government should remove barriers that survivors face when trying to access justice. 

Recommendation: The Government should develop the best possible reparations programme for survivors of historic childhood abuse. This should include restoring things that were lost, adequate compensation, rehabilitation, satisfaction and stopping it from happening again. Reparations should depend on how serious the abuse was and the needs and wishes of the person affected.

Recommendation: The Government should consider the development of laws to support proper apologies by institutions.

c) Access to information about abuse and reparation. 

An effective remedy must include telling the general public and survivors about their rights. They should be told about remedies. 
2.3 Non discrimination

People should not face barriers in trying to access the Forum, remedies or support. Everyone who was seriously abused as a child in any institution at any time should be able to access justice, remedies and whatever follows the Time to Be Heard pilot.

2.3.1 Non discrimination in access to the Forum and other remedies 

Any survivor should be able to use the Forum and other remedies. If any difference is made between people who want to use the Forum and remedies, it must be a fair one, to make sure everyone can really use the remedies. There are a few ways to make sure the Forum and other remedies include as many people as possible.   

a) Where people were placed in care
There should be no different treatment for people who lived in different types of institution. 

b) Time period

It should not matter how long ago someone was abused. It should not matter how long they lived in the institution or used the service before the abuse happened. 

c) Age 

It could be fair to limit the Forum to people who were children at the time they were harmed, but it may be better to leave it open to everyone. In any case the age of people at the time they were harmed is important to think about in deciding how serious the harm was. 

d) Groups of victims who may have access to the Forum

The Forum should be available to people affected by abuse. As well as people who were harmed themselves, it could also be available for others such as people who:

· Have very close family links. 

· May have witnessed the abuse. 

· Have been involved in trying to get justice or discover the truth.

· Feel the authorities did not help them get justice or information.

The Forum and other remedies may be available to some others, like former staff whose rights may have been abused. Irish research suggests the Forum and other remedies should be accessible to people who worked in institutions when they were children.

e) Physical access 

People should be able to take part in the Forum and access other remedies wherever they are. The Forum could be held in different parts of the country or even abroad. People could have their transport costs paid. Video or internet conferences could help more people take part. 

f) Ensure access for disabled people 

The Forum should be accessible to disabled people. This may include physical and communication support. 

Recommendation: The Scottish Government should make sure that there is no discrimination in the development of the Forum and other remedies. Each of the elements should be available to all survivors of childhood abuse. 

Recommendation: The Scottish Government should make sure that the Forum is accessible to all people who were in care as children. There should be no time limits and no other unfair limitations. 

Recommendation: The Scottish Government should make sure survivors living anywhere in Scotland and outside Scotland can access information and access the Forum. 

Recommendation: the Scottish Government should consider making the Forum open to others whose rights may be affected.

2.3.3 Non discrimination in establishing a violation 

People can be affected differently by the same treatment, something that is ok for one person may not be for another, because of their sex, their mental health, their age or other things. This means that remedies should think about the how harm would affect the particular person in the particular circumstances when trying to decide if abuse has happened. 

Recommendation: The Forum should look carefully at the circumstances of individuals when deciding if abuse has taken place. 

2.4 Empowerment

An important part of developing a human rights approach is empowering people to know what their rights are and how they can claim them. This needs information, education and support.  

2.4.1 Access to information about abuse and reparation. 

An effective remedy includes explaining to people about their rights and the remedies available to them. It includes giving information about legal, medical, social and other services for victims. 

Recommendation: The Forum and the Scottish Government should support survivors to have information about their care. This includes removing barriers to accessing their files.

2.4.2 Ensuring enough support to help people be involved. 

Support must be available to help people take part in the Forum. This support could include:

· therapy

· support workers

· advocacy support

· materials to support involvement

· giving statements by video link

· support before and after people give evidence

The Government must protect the physical and mental health of everyone involved in the Forum, as well as protection from threats or attacks. Forum staff may need training and support to help them cope with distressing information and situations. All information collected must be carefully and securely stored to protect people’s privacy.
At the very least the Forum should ensure that all survivors: 

· are treated with respect and dignity

· are told about their rights 

· have their views and concerns heard during the process 

· are given proper assistance

· have their privacy and safety protected

· do not face unnecessary delays

Recommendation: The Forum and the Scottish Government should discuss with survivors what support they need to take part in the Forum. This may include advocacy and therapy support. It may also include protection and having different ways to give evidence. 

2.5 Legality

A lot of human rights are relevant to the Forum and other remedies. Some of the rights include:  

2.5.1 Right to freedom from torture and ill treatment

Serious abuse may be what is called torture or ill-treatment. What we consider as torture or ill-treatment has changed over time. In looking at what happened in the past, we should think about what was considered torture or ill-treatment at the time. Where individual people are held responsible, that should be based on the law in Scotland at the time.

Types of child abuse which may be considered to be torture or ill treatment include serious physical, sexual, and emotional abuse as well as neglect. Whether the treatment is serious enough to be considered torture or ill-treatment depends on the individual circumstances of the victim – such as their age, physical and mental health and their relation with the person who harmed them at the time.
2.5.2 Right to life

It is possible that the Forum may be asked to look at cases where individuals died when they were in care. This could mean the victim:

· Committed suicide. 

· Was killed by someone. 

· Died because someone did not do what they were supposed to do, like give them medicine or food. 

2.5.3 Right to respect for private, family and home life

This human right covers a lot of things about where you live and how you live your life. Abuse of this right includes not being allowed or supported to: 

· make your own decisions

· have physical or mental well being

· communicate with others

· have family relationships

· be an individual person with your own identity and know who your family is
· develop relationships with other people and the outside world

· access information about your care

The right supports the person who was in care and others like their family and staff members. It will include the protection of the reputation of staff, protecting their privacy.
2.5.4 Right to decent conditions of detention

This right is about general conditions like having proper food, toilet and washing facilities plus access to proper medical care while in a residential institution.

2.5.5 Right to a fair trial and fair hearing: 

People who have been accused of abusing children have a right to a fair hearing. This right is important because people may be sacked, placed on child protection registers, or have their employment affected if they are found guilty of abuse. 

2.5.6 Rights of the Child

A wide range of rights for children will be important to the Forum and other remedies. 

This includes the right of children to take part in making decisions. It also includes standards about protecting children from violence. 

2.5.7 The right to non retrospective application of criminal law

Where someone is accused of a crime, that should be on the basis of criminal law at the time. 
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