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The Scottish Human Rights Commission is a statutory body created by the Scottish Commission for Human Rights Act 2006. The Commission is a national human rights institution (NHRI) and is accredited with ‘A’ status by the International Co-ordinating Committee of NHRIs at the United Nations. The Commission is the Chair of the European Group of NHRIs and it is also a representative of Scotland on the Advisory Panel to the Commission on a Bill of Rights. The Commission has general functions, including promoting human rights in Scotland, in particular to encourage best practice; monitoring of law, policies and practice; conducting inquiries into the policies and practices of Scottish public authorities; intervening in civil proceedings and providing guidance, information and education. 

0. Summary

The Scottish Human Rights Commission (the Commission) considers that survivors of historic child abuse continue to be denied effective access to justice and the right to an effective remedy in Scotland. In the context of the review of the law on “time bar”, the Commission considers that the following options bear further consideration:

1. the adoption of a “special regime” on limitation for survivors of historic child abuse;

2. the development of a national reparations fund for survivors of historic child abuse.

The Commission looks forward to continued constructive negotiations between survivors, Government, other public bodies, institutions, workers, religious bodies and others on the development of an Action Plan on Justice for Historic Abuse, to consider such steps, among others. 

1. Introduction

The Scottish Human Rights Commission (the Commission) welcomes the opportunity to respond to the Scottish Government’s consultation on the Civil Law of Damages: issues in personal injury. The Commission will restrict its comments to Chapter 3 (“time-bar”). 
As the Government is aware the Commission has been engaged in promoting a human rights based approach to justice for survivors
 of historic child abuse since 2009.
 Under contract by Scottish Government the Commission independently developed a Human Rights Framework for the design and delivery of an “Acknowledgement and Accountability Forum”
 (the Human Rights Framework) which it launched in February 2010.
 The Commission undertook this work as one element of delivering its 2008-2012 Strategic Plan which focused on the promotion and protection of human dignity in care through the promotion of a human rights based approach.
As the Commission outlined in the Human Rights Framework, survivors of serious ill-treatment, such as physical or sexual abuse or serious neglect, which may amount to inhuman or degrading treatment or punishment have a right to an effective remedy, including access to justice and reparation (including as appropriate satisfaction, rehabilitation, restitution, adequate compensation and guarantees of non-repetition).
 Depending on the nature of the perpetrator and the gravity of the harm the State also has an obligation to ensure effective official investigations or an alternative form of investigation sufficient at least to identify any state responsibility and systemic failures – that is to identify not only what happened (the “right to the truth”) but why it happened (to ensure guarantees of non-repetition). 
Among the recommendations made by the Commission in its Human Rights Framework which are of most relevance to the present consultation are:

“The Scottish Government should:

…

4. Ensure effective access to justice through identifying and addressing barriers which survivors of childhood abuse face in practice in exercising this right, making necessary adjustments or developing new mechanisms as required;

5. Develop as effective as possible a reparations programme for survivors of historic childhood abuse. This should include restitution, adequate compensation, rehabilitation, satisfaction and guarantees of non-repetition. The reparations for individuals should be appropriate for each individual, and based on the principles of proportionality (according to the nature of the violation and the harm done) and participation (of survivors to identify their needs and wishes);

6. Make available each of the elements of effective access to justice, effective remedies and reparation to all survivors of childhood abuse without discrimination”.

The Commission continues to pursue the implementation of the full range of recommendations in the Human Rights Framework. In this context the Commission welcomes the commitment by the Minister for Public Health as well as senior officials in justice and health directorates, to engage with the process of human rights InterActions which are currently underway and have been prepared with the support of the Centre for Excellence in Looked After Children in Scotland (CELCIS).

At the first InterAction meeting which took place on 28 February 2013, participants identified a number of areas which will be considered further in subsequent negotiations. Among those of most relevance to the present consultation are:
· Considering amendments to the time-bar to remove barriers to access to justice for survivors of historic child abuse;

· Considering the development of a national reparations fund/adult survivor fund for survivors of historic child abuse.

Each of these will be considered further below.
2. General response on the issue of time-bar in respect of survivors of historic child abuse
The Commission reiterates the fact that the State has the duty to ensure effective remedies for violations of human rights.
 This duty extends to historic human rights abuses which have not been remedied.
 As the Commission’s Human Rights Framework states:

“It is the view of the Commission that international practice and emerging interpretations of international human rights law, support the view that victims of human rights violations have a right to an effective remedy today, according to today’s understanding of the right to an effective remedy where they have not had that right fulfilled in the past.

However the determination of whether conduct amounted to a human rights violation should be made according to the standards applicable at the time the conduct occurred.”

As the Government’s consultation document and the Scottish Law Commission’s (SLC) report make clear,
 the manner in which the Prescription and Limitation (Scotland) Act 1973 are currently operating is effectively acting as a barrier to survivors of historic child abuse securing access to civil justice.
 Having consideration to international comparative experience and to the rights of everyone involved, two options appear to the Commission to be worthy of further consideration: the establishment of an ad hoc reparations fund and a “special regime” or exemption of survivors of historic child abuse from the general limitations regime.
3. The limitation regime and access to civil justice

The right of access to a court is not absolute and the European Court of Human Rights (ECtHR) has consistently found that statutory limitations will not necessarily breach Article 6:

“The right of access to court is not, however, absolute. It may be subject to legitimate restrictions such as statutory limitation periods, security – for - costs orders, and regulations concerning minors and persons of unsound mind. Where the individual’s access is limited either by operation of law or in fact, the Court will examine whether the limitation imposed impaired the essence of the right and, in particular, whether it pursued a legitimate aim and whether there was a reasonable relationship of proportionality between the means employed and the aim sought to be achieved. If the restriction is compatible with these principles, no violation of Article 6 will arise.”

However, the existence of a limitation period must be carefully justified, and factors relevant in the determination of whether it is proportionate will include the nature of the right engaged (in the case of serious ill-treatment of children this will often be the absolute right to freedom from torture, inhuman or degrading treatment or punishment) and the existence of alternative remedies. As the ECtHR has recently stated:

“the existence of a limitation period per se is not incompatible with the Convention. What the Court needs to ascertain in a given case is whether the nature of the time-limit in question and/or the manner in which it is applied is compatible with the Convention.”

Further:

“The Court has also on several occasions found that it has difficulties in accepting inflexible limitation periods which do not provide any exceptions to the application of that period. The main problem therefore is the absolute nature of the time-limit rather than its dies a quo [starting date] as such.”

In the case of Stubbings v UK,
 the ECtHR accepted that limitation periods in cases of historic child abuse did not necessarily breach the Convention. In the case, which originated in England, the ECtHR found that a non-extendable time-limit of six years from the applicants’ eighteenth birthdays to bring an action concerning allegations of sexual abuse during childhood did not impair the very essence of the applicants’ right of access to court.
 The ECtHR held that limitation periods in personal injury cases were a common feature of the domestic legal systems of the Contracting States. They served several important purposes, namely to ensure legal certainty and finality, protect potential defendants from stale claims which might be difficult to counter and prevent the injustice which might arise if courts were required to decide upon events which took place in the distant past on the basis of evidence which might have become unreliable and incomplete because of the passage of time.

However in reaching this conclusion the ECtHR did recognise the particular factors relevant to cases involving historical child abuse, and the need to review the proportionality of limitations in this area as our understanding of the enduring effects of child abuse develops:

“There has been a developing awareness in recent years of the range of problems caused by child abuse and its psychological effects on victims, and it is possible that the rules on limitation of actions applying in member States of the Council of Europe may have to be amended to make special provision for this group of claimants in the near future.”

It is notable that a range of opinion now recognises the significant and enduring effects of childhood abuse and their impact on the ability of survivors to initiate legal proceedings.

Subsequent ECtHR judgments have built on the long accepted rule that the European Convention on Human Rights is intended to guarantee  rights that are not merely theoretical or illusory but rather rights that are practical and effective.
 The ECtHR has found that existing judicial and other remedies must be effective and equally accessible in practice not only in law.
 This requires that they “should be appropriately adapted so as to take account of the special vulnerability of certain categories of person”.
 

In consequence, a series of cases since Stubbings have in fact found violations of the right to an effective remedy for cases involving historic child abuse originating from the UK (Scotland and England). Remedies for historic child abuse in Scotland have been found to be inadequate by the ECtHR in the case of E and others v UK.
 The case was brought in the 1990s and determined in 2002. It involved a failure of the State to protect children from serious abuse in the 1960s and 1970s. Judged by the standards of social work at the time, it was found that the State ought to have known of the real and immediate risk of serious ill-treatment and had failed to take reasonably available measures to address that risk. In assessing remedies available, the ECtHR pointed out inadequacies, notably the restriction of the Criminal Injuries Compensation Authority to crimes (which would not necessarily cover serious neglect, amounting to ill-treatment) committed after 1964 (thus excluding older survivors), and the impact of judgments of higher domestic courts appearing to effectively block access to civil remedies.

In an equivalent case which originated in England, the ECtHR found a violation of Article 13 (the right to an effective remedy) as the applicants: 

“did not have available to them an appropriate means of obtaining a determination of their allegations that the local authority failed to protect them from inhuman and degrading treatment and the possibility of obtaining an enforceable award of compensation for the damage suffered thereby.”

The ECtHR stopped short of declaring that access to a court would always be a required element of the right to a remedy where alleged violations of Article 3 were concerned. However it did argue in favour of access to court in such cases. 

“The Court does not consider it appropriate in this case to make any findings as to whether only court proceedings could have furnished effective redress, though judicial remedies indeed furnish strong guarantees of independence, access for the victim and family, and enforceability of awards in compliance with the requirements of Article 13.”

Noting that cases which involve serious ill-treatment of children invoke the absolute right to freedom from torture, inhuman or degrading treatment or punishment, the ECtHR considered these:

“rank as the most fundamental provisions of the Convention, [and in consequence] compensation for the non-pecuniary damage flowing from the breach should in principle be part of the range of available remedies.”

The present consultation offers an important opportunity to address the barriers which continue to be faced by survivors of historic child abuse in securing effective access to remedies. It is of course axiomatic that any response must take into account the rights of everyone involved, potential defendants as well as potential pursuers.
 However in drawing the balance between the rights of each it is important to recognise the serious nature of the rights violations at stake in cases of historic child abuse. Many survivors will be victims of serious ill-treatment in the meaning of Article 3 of the Convention, when judged by the standards of the time.
 Others will be victims of other human rights abuses such as of Article 8. The Commission considers that there remains both a legal and a moral duty on the State to remove barriers to access to justice for survivors of historic child abuse. 

In considering then what steps most effectively address this, it is instructive to consider what steps have been taken elsewhere. Among the specific steps which other jurisdictions have taken to address access to justice for survivors of child abuse are:
1. Introducing a “special regime” for survivors of child abuse either through:

a. an exemption from the limitation regime;
 
b. Providing explicitly that judicial discretion may apply to cases of historic child abuse;

2. Establishing ad hoc reparations programmes for survivors of historic child abuse.

4. A “Special Regime” 

In its report the Scottish Law Commission (SLC) did consider the position of survivors of historic child abuse and the possibility of introducing a special regime.
 The SLC considered some such regimes as introduced in other jurisdictions but was “of the clear opinion that a special regime would not be justified in Scotland, because of the unfairness that would inevitably result and because of the difficulties of enacting retrospective legislation.” In reaching this conclusion SLC appears to have been influenced by its view that the ability of a defender to rely on a period of prescription or limitation as an immunity from a claim may itself be a “right”, or a possession protected by the right to property in Article 1, Protocol 1 of the ECHR. The concern expressed by the SLC on the potential for a special regime to be open to challenge on grounds of interference with Article 1, Protocol 1 (i.e. the property rights of potential defenders) must now properly be seen in the light of the decision of the UK Supreme Court in the Axa case.
 That case upholds that measures which seek to address social injustices are in pursuit of a legitimate aim of the “public interest”, and that assessing the extent of that interest is within the margin of appreciation under the Convention and an area where domestic courts ought properly to “[respect], on democratic grounds, the considered opinion of the elected body by which these choices are made.”
 The question is then one of whether the interference with the property right is a proportionate means of achieving that legitimate aim, as it was found to be in Axa.

The public interest in securing to survivors of historic child abuse effective access to remedies which are at present denied to them, seems no less significant.
 In a decision in 2008 Lord McEwan considered the effect of the present regime on survivors of historic abuse in Scotland commenting:

“I have an uneasy feeling that the legislation and the strict way the courts have interpreted it, has failed a generation of children who've been abused and whose attempts to seek a fair remedy have become mired in the legal system."

As the SLC notes, other jurisdictions have grappled with the limitation period for claims related to childhood abuse. Australia
 and Ireland
 both considered how to remove or limit legal barriers to accessing justice in delivering remedies packages for historic child abuse. Furthermore there have been important developments in Canada. In 2000 the Law Commission of Canada (LCC) issued a report specifically on the topic of limitation of claims by survivors of historic child abuse.
 In it the LCC noted the importance of survivors having the opportunity to choose the redress option that benefits them out of respect for their autonomy and dignity. This was seen to be even more important given the experience of powerlessness that is associated with institutional child abuse.
 In the Canadian context a number of provinces have legislated to remove the limitation periods for differing forms of child abuse, whereas others have introduced presumptions of legal incapacity in such cases.
 The contrasting approach in Canada to that in England and Scotland has also been the subject of some discussion.

5. An ad hoc reparations fund

The Commission also notes and endorses the SLC’s consideration that it may be possible in Scotland to set up an ad hoc compensation mechanism in respect of historic childhood abuse in Scotland.
 Should such a reparations fund be established the Commission considers that this would provide an alternative means of upholding elements of the right to an effective remedy of survivors of historic child abuse. Initial discussions during the Historic Abuse InterAction hosted by the Commission and CELCIS suggest a willingness from all participants to discuss the potential shape and modalities of such a fund, which may be in the form of an “adult survivor fund” offering support to access forms of restitution such as educational, health or other forms of support. International good practice guidance suggests that institutions should contribute to reparations packages to the extent to which they are accountable. “in cases where a person, a legal person, or other entity is found liable for reparation to a victim, such party should provide reparation to the victim or compensate the State if the State has already provided reparation to the victim.”

Individual reparations should be based on the participation of the victim of a violation (to uphold their autonomy and dignity and identify their needs and wishes) and should be proportionate to the gravity of the violation and the resulting harm. 
 The Commission therefore draws attention to the importance of integration of a reparations programme with broader forms of access to justice. As one UN expert has warned:
“A reparations programme should also operate in coordination with other justice measures. When a reparations programme functions in the absence of other justice measures, the benefits it distributes risk being seen as constituting the currency with which the State tries to buy the silence or acquiescence of victims and their families. Thus it is important to ensure that reparations efforts cohere with other justice initiatives, including criminal prosecutions, truth-telling, and institutional reform” 

6. Conclusion
Survivors of historic child abuse in Scotland are currently denied effective access to justice. The Commission considers that a combination of appropriate amendments to the prescription and limitation regimes and the establishment of a national reparations programme may offer a solution to the current deficit. The Commission remains committed to negotiations to develop an action plan which would include such steps and to the continued constructive engagement in those negotiations of all of those whose rights are affected, including survivors, Government, other public authorities, institutions and religious bodies.
� Throughout, this paper refers to “survivors” on the understanding that this term is most frequently used in Scotland by those individuals themselves who have experienced abuse as children. International human rights law is built on the foundation that all individuals are born free and equal in dignity and rights. The choice of terminology is therefore motivated primarily by the importance of self-identification.
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